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.L COMIMITTEE-ONRULES OF PRCTIC-E AND PROCEDURE
- JANUARY 10-12, 1996

L 1. Opening Remarks of the Chair.

"2. Approval of Minutes.

r . 3. Report of the 'Chair. (Oral report)

A. Report on actions taken by the Judicial Conference at its September 1995 session.

L , i. Approval of and.submission of proposed rules amendments to the
Supreme Court, with the exception of proposed amendments to Criminal

7 , ~~~~~~Rule 16.
ii. No action taken on committee's publication of proposed amendment to

Civil Rule 47, regarding voir dire.

L , B. Meeting with the Committee on Cort Administration and Case Management
regarding the implementation of the Civil Justice Reform Act.

L ; ' C. Meeting with the Chief Justice on rules-related issues.

L. 4. Report of the Administrative Office.

5. Report of the Federal Judicial Center on Ongoing Rules-related Studies.

6. Report of the Style Subcommittee. (Oral report.)

L A. Composition of subcommittee.

C' '- B.'- Publication of Bryan Garner's Style Guidelines.

7. Report of the Advisory Committee on Appellate Rules.

A. ACTION Rev,,ised Federal Rules of Appellate Procedure Under Uniform
Drafting Standards recommended for public comment.

B. Minutes and. informational items,

8. Report of the Advisory Committee on Bankruptcy Rules.

A. ACTION -Uniform Numbering System for-Local Bankruptcy Rules.

B. - ACTION.-Rsolution ap proving future adjustments to the Official Forms to
conform todollr adjustients required under the Bankruptcy Code.
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COMMITEE ON RULES OFPRACTICE AND PROCEDURE

L Draft Minutes. of the Meeting of July 6-7, 1995
' Washin. gton, D.C.

The mid-year meeting of the Judicial Conference Committee on Rules -of Practice
and Proedure, was ed in Washingtoon,6 . on Thursday and Fday, July 6-7, 1995.
AllT'te members were present:

Ju.dge Alicemarie =H-. Stoter, Chair
ProfssorThomast.E.Bker

- Judge William 0-. B~ertelsm.anK - ud.geFrak H. Eatrbrook
Ju% ' .Q~d'ge Thomas.S.- Ellis, III
JamieS. -Gorelick, Esquire

K . ' 'Professor- Geoffrey C.,Hazard, Jr.
':g Phyllis, A. Kravitc

Fw i .~~~~Jud~ge James A. -ParkerK ,- .Alan W. ,Periy, .Esquire
George C. Pratt, Esquire

r ' . -> - '~~S -Sc1hreiber, Eq-uir~eL=,, , Ala ' > ' ,>n C.~in -dberg, Esquire
"Chief Justice E. 'Nonan Veasey
Judge William R. Wilson

Judge Wilson attend'don'ly the Friday portion -of -the -meeting. In addition to
reputy Atney ral li e D eprtmntofJustice was represented by
L PGeofy M. ICln-b Sp Assistint tothe eDeputy Attorney General. Roger A.
Pauley of the- Deapartenta d tmeeng on Friday.

Supporting the committee were Professor Daniel R. Coquillette, Reporter to the
committee, Peter 1. .McCabe, Secretary to the committe, John K Rabiej, Chief of theK Rsides Committee Support Officeoft Amini ve Offce ohf te United States
Courts, and MarkD. Shapiro. r attoney in the rules office.

K Representing the advisory comnmittees at the meeting were:-

Advisory Committee on Appellate Rules -
Xudge l ames K. Logan, Chair
Professor Carol Ann Mooney, Reporter

Advisory Comittee-on Bankuptcy -Rules -
- Ji-d.ge Paul Mannes, Chair

Professor Alan N. Resnick, Reporter
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K ~ Advisory Committee on Civil Rules -

'Judge C. IRoger Vinson, Member
lres .PbSS, Edward H. Cooper, Reporter

L r' . '.,AdvSisoi Co'mQmittee oon riminal Rules -
Jdge '' D.' Lowellensen, Chair
Professor David A. Schluwter, Reporter

L.Advisory Committee on~Evidence Rules -
'.Judge RaphK Winter, Jr., Chair
-l.rofesso M, argaret. A. Berger, Reporter

Also partic inte een w ere:Josephrr4 F. Spnn-iol,'Jr andByan R.
L . amer, to the committee, ay Squ'Ie_ , ject director do he local rules

' ' pre*t, hb'- Mn 4 '1thXrFederal Judicial Center.
AddftionAdal ,ommitteeuport wasprovid'ed by Paul A .... in- PatriciaA. Channon,
'-attorneys'in the Officeof Judgs J~erms, of the Admiistrative Office, and Judith W.
'rivit ind A P Rtio'f th RlesC t Sp ice. '

.TRODU CTORY REMARKS

,,Judge,'Stotle reported that mosJt shtate br os had desigated attorneys
to serveas 'their poinit of .co~ntact'with therulescommittees .She- suggested that

r . . -.membpers of the commiftee could'be"h lpful in persuadig the remaining state bar groups
L 'to nam-e points of contact

[7 , - - .,,Judge Stotlerrepcorted on action taken--by-te ,,Judicial Conference at its March
199 , ssessionitrspet to'he eeralue, includ: (Ithe Conference's approval of
revised offical bankuptcy i (2its recomimnt f e committee of proposed
aendments to, FED. R.C-. P. 26( (3) its a1ppr of a legislative repeal of the
servi''' e provisinsof the Suits in Ad"iralt Act. and (t,4its retrn without action of the
'issueof cameras in the courtoom tothe rt Administratio and Case Management
Commi r frher' constihdaeion.t Se also epredt the Conference h ad
trasmited t the Congress its, r that: (1) the Congress should
reconsider Fa. -R. 'Ev. 413-415 a a tmater o poc, a aernatively, it should

-- en,,,act the comitee's substite amendets. She added, however, that the Judiciary
a-hd not succeedd in' covincing the Congress t act favorably on the recommendations.

Judge $totler noted that a adjustient had -been made in Recommendation 30(c)
L -'o'f the APopoed- Long-Range P.n >for the Federat courts accommodating the suggestion of

the s chef Justices that the plan refersspecifically to the need for input by the state
L bench into the federal rules process.

L
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L The c¢har repor#ted .that the Supreme C -urt bad adopted generally the proposed
rus -amendme apv b'y the Jouial ConferenceatitsSepntember '199 session.L he Curthd, however, changed theword must to"shll" throughout the
-- amendits.' Sh tadded' thatthe Chief ustie hadsd in correspondence to the

r . cba..m*.nof the Executive Committeeof- the Conferencet In the revisionspof the
L Supreme Court Rules now inprogress, [the Court is giv consideration to the

, 'appropriate usofshall."' The .eour, th s sond thatteinology
'' s - "' 'changes. the Fedral1 Res beimplmen in thoroghgong, ratherthan a piecemeal,

L -way."The Curt had also restored tIe word mae"in FED. R. C. .,P. 83(a)(I) t make
it constt with 1ED. R. CIUM.-P. 57(c).

K Ju~~~~~dge' Stoe ~stated, that she and the Reporter Pjrofessorr ~Coquillette~, planned to
td t c 1995 etio Court Ad M agement

"'-. ~ Cmmittee ,She emphasized theneedto workwith tha comitteeto fulfill the Judicial
L Conerece' obil lwigains u.nader the-,Civiusice -Refr A~ct. The Act among oth~er

thgs, ruires teto tuy tCH resulsof t cduralxperiment in the
§ ''di;tri^ct'co'urs and'to initiae propsals ,or possible chgesinte federal rules.

T Chair .issued a statem;et ofpolicy regardin thepaticipon of sitors at
; ^* ? the pub licm tig nthi righ to ,obsere ad e witShmembrs 'of the Committee
L '.4'' '.at 'rece'ss as may be 'app'r'opriate. ThAe Chi caife ,that te StndgComttee

meein is ,ln~ot a meeig wher isitors are'entitled to speak, because-.it -is a business
r ' ' meetinlg rather tha a public hearing. ,B~ut, on invit~ati on o~f lthe-. Chi, visiors may be
L ' ~heard.'

NINH .CIRCUIT LoCAg RUE22

L; , - . >Profess.or Couifglette repored that he had filed a repor...................... t ,atth-e last committee
meflgexrssn thte vie that Loa Rule 22 of the Uimt~ed, State Court of Appeals
for the Nin"h C , dealig' with p edrel - s, in death.petyca, se,'s, was io nsistent

L -~ 'wit. ' th federal law 'in.'tworespects (See Jaxuia 995 Comte Mi~nutes, pages 14-15.)
-,.: The coniee .conurred in the report and ta.smitted -it' to the Ninth C:ircuit, inviting

:, ; '',t~he co, urt 'to consider thie view of the comtte-e ad take whatever steps, if any, it
* deemed appropriate.

L - > ,Prfeso~r Coqullette reported tat in .re-spo~nse t the concer~ns of .the committee,L ~~the- Ninth Ciruit h,,ad issued''a n-ew, interi -rule to ad dr'ess' tah~eproblems cit~ed by the
com-' ittee. The crt had fllowed suggestions-made by thie committee: (l) to change

i. \ ' " the m o votg for 'en baSnconsideration, and (,2) 'reinstte the requirtement of
-- individua~l .consideraion of c iates probable cause. Tbe court was in the process
of seekigpublic comiment ,o'n thei propsed new iuleincfding comments from the

L ao e ge lwho had petioned' te JudicialCoferene to abrogate Rule 22.

L~~~~~~~~~~~~~~~~~~~~~~~_acs
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. .3Judge Stotler statedthat t-e Nmth Circuit was shebduled to address the rule
againbefre the end theho seri..mAcordingly, committee should defer further
c~onsidetio of themtter until its January ,19.96 meeting.

, CONFERENCE ON AlORNEY CONDUCT

The committe adopted witoutobjection Pr,.ofessorCoquillette's suggestion that
the 'committeeconv~ene a one-dy conference to explore attorney coiduct issues. 'The
conference wouldbe held ih n onjuncti with tihe omtee's JanMay "19W 6 meeting.
Te c.h~airaskedProfessorC ue etworkwtith the Administrative Office in making
.. , .aran-emens for'theconfierece andpreparing a prposed list of about 5
kno'wledeable and representative-invitees.

rr APPROVAL OF T11lE MINUTES OF THE lASTIMEETING

L The committee ap.provedunaimously theminutes of its Janary 11-13 1995
meeting.

a,~~~~~~~~~~-LEGS.7 PIT'-'L^EGISAIVE-REP'ORT

,Mr. Rabiej sumarizedact,,ionsinitiated-in-the new Congressthat would have- an
impat on the d era i proosals to amendjFE.-R. Cmv. -P. 11 (sanctions)
,nd 68 (ioeffer ofudgment). He stated at f botham, Judge Scirica, and

L rofe'ssor C~oop'er'met with Cngressial staff i atnd ,advised'them of -concerns with
'severl rules-related provisions in pendn legislation governing securities litigation.

L Mr' ,. .R~abiej repovlbted that on february 8, 1995, theAdministrative-Office had
transmitted to the Con thJicial Conference's repott'on FED. R. EvID. 413-415,restin tha the ressConsider these les. By operation -of law, the new rules
', would ta efect-o July 9, 1995. He stted ,that a.,great deal ofeffort had been

- undertaken by- Jdg Witer ad othes t meet with members of -the Congress and their
"staff and tourge enactment of the Conference's substitute language.

L

REPORT OF THE ADVISORY COMMITTEE ON APPELLATE RULES

Professor Moponey presented the report of the advisory committee, as set forth inL - J~udge Lo gan's m'emoraidum of June 5, 1995. (Agenda -Item 5)

r
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L She noted at the ,outsetthatthe committee hd nto makea,,policy decision
regarg the appropite teouseinighti of e Supreme ort's recent
action ,in changing 'lnust" to "sall" i several proposed res amendmet She reported
,t'hat the adviso committee in drafting am ments-for aial Coanferee approval,

^ ha- folwdthi e onventn ofusig"shawhn thereis an active vie sentence and
tt~ 'imustt when theere is'a tpassinvevoicessentence.

, Mr., Gamer stated that the golden rule-of rafting is that a-worid ould have one
sgle* meanig and should, ,be u ,sed'onsistently. He stat~ed ,thtthe wird shall" ^has as

,~~~~~~~~~~~~~~~~~~~~P.many-aseight dferenfmeaning. AccorIngly0, he arud -tha iwanoappropriate
smly, to hangei-veiy, "must" `to,"shall."

V , ,S~es~ve~rsal1, ,m ,embers. stated.t~h~atit was ,important to proeed withstyle improvements
' and sbstitute -"must f" "hal wherr appropa ey emhaidthe need to
explain clearly to theSupreme Court why the comittees we're 'maling the changes in

L ' ~termnlogy.

r Judge Logan aeptedasuaggestion tatithe proposed, amendmentsubmited for
Juicia 'Conferenc e appiova be revised to use sa tughout, in^liht of the
SupremeCousrt,'s retacin lie aded, though, ha his-advisory cmitee .would
prWoc,,eed epeitously to restle the eie bod ofappellate rlesanduse 'o!must" as the

L , '' consstent tem to describe ,a duty to act

Judge Logan p e tt ttheaiy cormmitte e had icororatd all the
other oventions ofth stye t in ,thp e enmts,such as the
use of'shorter sentences and more breakouts of texit. e' also reportd that the advisory
commit~ tieehad ,voted,7-1 :to chn ge ,,the terMin b0ancc" to bten*banc,"-recognizinggmajority
conteporary uQsage. ,udge Pratt noted that -h h-ad dissented on this p -ointi the style
'subeohmitiae 'because the -goverfiing staut uses'the term "in banc."

1. Amendments for Judicial Conference Approval

L . Professor Mooney stated that the advisory committee was seeking Judicial
,Conference approal of amendmnents to four .rules- . R Air'. P. 21,5, 26, and,27.

L .FED. R. APP.,P. P21

.Profesksor Mooney explained that Rule 21, dealing with mandamus, had been
L ,< ' ' published for pubic comment a second tme. Temajor revision in the proposed

amiendiment would eliminate the requirent= tihat the trial jud be named and served
* as a respondent in a mandamus proceeding.- As amended, the rule would reflect the

L - ' ' '''reality that mandamus is, normally, an adversar proceeding between the parties.
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L - Professor Mooney stated hattheonly coAtroversialissue raised during
consi ration of the pp dm was the tral jude should be
accorded n exlicit h o apearb e orappals. She pointed out thatte amended rle drequire a opy othe. nal disposition of the .applicaffon for

-,b- wpuldathat of
the writ be ent only tothe clerk of thetrial courtwhwauld be expected to give it tor t'ihe judge. The rule wld aiso-be mded 'to allow the court of appeals to "invite" the

L trial Judge. to participate.

r PProfetssor Mooney explained that-the version .oftherule first published by the
* advisoycommittehadgiv-en the tridg a rxight to aprinthemandamus
, ;proeedings before the ,courtt o appeal t'ere-,,was ston ppoition -in te public
resposest .avingthe trialjdeparticpate tvey ia teoceeding.
',rs pointed'.out thate jud, afterhavinarguedagainst one or more

-- parties i the court of appeals,'wou-ld have toresume hearing th case between the same
pares. Some m embers of -the ommitee agreed that if was unseemly to put the trial
judge in th''mid ile of the-contoversy, tereby isi concers as to e judge's
'- etra'ly abjc. `By anal, thorey rue that oyn-a "straitght appeal' a trialrudge wou not" beallowed.to~- fe a blref defendings hs. or herevidentiary rulings or
other judicia acts.

L Judge Bertelsman stated that,-e Strongl ,red th 0earlier tpublished version-of
' ameni ded rnie, which would have n the' t judge an express right to appear
,'.'befo~re the cu of agppeals. He aued that there are cases in which none of the parties
isX nterestd i sup g the trial judge's actions. This ours-most',often when the
trial judge ioses procedanra requirem~entsthat the parties find burdensome or
ob-c-'onab Accordingly, he obj'ected t-o the aimendmen-t'to the extent that it wouldL elimndzate" the triajudge's rigt to appear.

,Jude, Log-an -added that the com Wentators who had -opposed trial judges'
participatin were pa co.nerdat to as (1) -that the trial judge
m'-, igh askone o-f th'.e partiestowrite thebrief supportngthe judge's actions, and (2)
tha-t paricpation was counterproductie.aand inefficient in .cases when prisoners file an
appl n f-a wrt ofmanda to'force.the trialjuge to act quicly on their papers.
Th'' ese' ap'pltcations ar'e numerous and ' genera are bhandled eithout the need for

'. adversay ptroceedings or an appearance by the trial judge.

Judge Parker stated that sending notice of the mandamus application to the trial
clerk alone would not guarantee that-the trial judge would actually receive it.
Accordifigly, he suggested: (,)-adding to line 16 the words "and give a copy to the trial
'judg~e, ,an~d (2) revising th second sentnce oslubdivision (@b)(4) to read: "The trial
c'..ourtjudge may request p'ermission -to respond, but may not respond unless invited or
''ordered to do so by th court of appeals."
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.he committee took sparatestraw vpotes on thrae con epts embodied4in, the
L . proposdl amendmient _ rt its voted wi'-th-one -obto r re t thet rial, judge

be - I given a cop the mandaus petition and thenl d ispostion. Second, it voted 10
- L .4 to a nsudivison (&)4) t tthatthtial judge-may request perssion to

p rcip in the apl reedings. , i voted with one objection.against
giv ing thtal judge a iright to-appear.

Q-On Thursday afteno Jude Lo distributed ax rtped draftof the proposed
r . amendments t e ti a mov appoa -the committee

L -voted 10-1, over J+udge Ber3tman's jection, .to approe the oosed ndments and
send them to the Judicial, o ce.

F)ED. R. APP. P. 25

a. Filing and Service y -Commercial Carrier

Professor Mooney reported that Rule 25, dealing ith filing.and service, bad been
. published o ly w a prs stai t a wisig file a -bref or

appendix .usin t~he "maibox ule" m ust file the document by firs-class mail. In
. <-response, several com froml the ba sugeted that the use o commercial carriers
shou.*ld'^also be authorized. accor, Immittee amended and

L ..- repubolished the rule to allow filing by "reliable commaercial carrier." -The second round
of public c ments, however produced several waiggs that litigation would arise over
the meaning of thfe word 'reliable."

Thus, the, attntdft would allow the use of co ercial
-.cafrriers, but omit s *'the ter lbe." It ould allow a arty to use the mailbox rule if

L i .- st gives .the paper to '-a commercial rrier who ill deliver it within three days. It would
a'~so allow service o'n another partyby commercial carrier.

-.. ,,The pub~li¢ccmenT also pointed out hat it would -be difficult as a practical
Jfmatter for i f document to- tish between service and deliveiy
by rcom rialarer,. Thur, t rue had an fher mended to provide that service
ma be made b comercial carrier ifhe car is to eliver tie paper to the party
-being served within threedays of thecar receipt of the paper. Rule 26(c) was also
amended to provide the 3-day extension regardless of the method of service, unless the
document s delivered to the prty on -the date of service.

The committ1eevoted.without objection to approve the proposed amendments and
send them to the Judicial Conference.

b. Electronic Filing

L
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Professor Coquillette stated that the reporters h¢adconvened -twice to draft
omon aguagegoverin elironic filing d ts wi acourt. Their common

language would be included inproRposed amendents toFE.. APP. P. 25(a)(2)(D),
L ', B . P 00(a 4, and FED. R. v. 5 He p t toutough, t to

technical changes in language had t emae moda te banuptcy rules.
irst, the propopdse nk rson of pte rule refr to of "dment,"

J~rather th-kan papers to cl at pubkc ess requirem under the Bankruptcy
Code wifl apply to delectronicallyfid dfltab that may never beiteor

r econd, the bank y versionc ainsnadditional refrnes to tiheiFederal Rules of
Bart P themselves, to those s of iPure
' corprated 'y refeeneintotheankruptcyRlesand to107 o ffteiBakuptcy

The committee voted withputobeton -to approeteprop osed,- eommnon
amflendments to thie appellate, bankruptcy, civil, andriminal rules, dealing with
electrnc filing, Nand -sendi emto ihe .dicial :Conference.

rFED. R. App. P. 26

Professor Mooneytreported that the proposed changes in Rule 26 were
companion amendmets to those of-. ule 25. They w>nld provide a23-day extension if a

;party is served by commercial carier, ;unless the party hs received the paper on the
date o service. The intent was to allow .an extra 3 days if delivery is tby commercial
-carrier, but n-if the prs have La y been delivered on -the date o service.

toer incoethepssblito atpaper being evd"eoeh dat of srie

seem Some members pointed out a- bm th the draft language in that it would
W . - -s¢ewm to elhe t sib*ty-d fap I 6ei^- setd lbfr'te . ....................... fte- service,

udge a sugg esed telaguage by cosig the proposed amendment with
the wrds: "unles .the paper is deliverd 'o the date osvice!' He also suggested

I. -. eliminating from the caption the words, ' t by pMailor Con-nercial Carrier.' Judge Pratt
- gmoved to eliinate fe or ackowedgement onlines 7-.8. These changes were

-approved by the commite withou-objection.

The committee -then voted to approve the revised rule and send it to the Judicial
Conference.

L
FED. R. APP. P. 27

Professor Mooney stated that Rule. 27, governing motions, had been entirely
rewritten by the advis~oi commi~tee. The amended rule would require that all
arguments be made in the motion itself. Separate befs would not be allowed. The rule

lK also-would provide -a ight to reply to a response and would impose page limits on

L
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motion~s and responses. The advisoy committee had moved the requirements regarding
thile form of moti'ons fr~om Rule 32 to Ru~le. 27.

Professor Moony stated at, upon the advice of Mr. Garner, the -words 'With the
-following exceptions" shold be Temoved fromles, 867 an ,th`e -tw idented
r patagraps followng sho uld be integrated9into the-teIt as additional sentences.

She, lso pointed ou,,t thattudge -Statler hadnoticed a difference between the
- langaxge u in Rue 27 6and th lage p o ps aen ents to Rule 32.

Pr fessor M-oney stated at de woul ntate l f'te
two rules to be identic a woud change'Rle 27 to incorporatethe anguage of

7 -proposed Rule 32.

Mr. Penynoted, howevoer t*hat the proposed'am'endjets to vRule 32 had -not yet
- been published. He suggest he 27 be deferred until the
- puhic comments had been rueeive oRule 3i Bo rules could then be considered

together. Other m embersd thatal afere needed in
Rule 27.

Mr. P-rry moved to tableapp a of R le 27 ,until after public coment had
been: received ona Rl 32. T' Lmoti was approved without objecfton.

2. Amendments for Publication

L FED. -R.- ,P. P. 26.1

Professor Mooney ,rtedthat Rule 26.1, dealing wth -corporte disclosure
, tatements, had been- reornize by te dviso mmitiee to make it easier to

' ,,, understand. he principal substantivchange Would simplifywhat a"corporate party
mst ,d'isc;ose. Te amn n wuld e ae requirement that a corporate party

,, dentify subsidiaries nd affiliates thathve issued sharsto the public. It would require
disclosure onlyof a parent orpration and of any stockholdersthatare publicly held
companies owning 10% or moe o t partys stock.

Fr, Ms. orelicksuggested that the rule bematched u with the canons of judicial
L ethics since there is a hgh eof ic concern 'on' th'e Issue -of' ajudge's financial

.iterests. Jude EIasterbrook reom ned and Judge Lo'gn agreed, that the views of
the Committee on Codes of CoduLct shoul be solicited expressly during the public

L. comment period.

S The c~n ~tte'e voted without objection to- approve the proposed amendments forFL publication.

L.
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L FED. R. APP. P.-28

rProfessor Mooney poited outthat the chaanges -to Rule 28 were merely
,conorming amendmeits to the posedhaesn R-ule32,. plus. some stylistic

-improvements ad cross-reference canges.

L , Th~e ,ommiteev~oted wi....... ,tho~ut o~biection to .......apdprove .the Wpsr~oposesd ....... amendments for
p~u~blication. O'n requestof dgenLiogan hwever, the m ee later decided toK, dwithdjraw Rulee 28 fro,.m publicatin.m

F-D. R. APP. P.-29

'Professo Mooneysated that Rule 29, :goening amicus cunae briefs, had been
rewritten entirely. The major change wouli requ that the rxoposed bief be filed wit
the moton for leave to file the'brief. Th motion would haveto .show the relevance of
the matters sserted lbythie- ni, and bf wul have to comply ith all the

1 requirements f.. a tbriefspecifiedinRule 32. -- It wudf alimit on the 'length of -anr .mUicus -briefat halfthelengthofthepinc br~ief...... .-I'twoul also make clear that an
fac' s may not file a reply bref and would no't have the right topatidipate in, oral

argument.

The committee votedwithout objection ,ito.approve- the proposedamendments for
publication.

FED. R. APP..P.32

Professor- Mooney reported that the ,pricipal hanges made in Rule 32 following
publication ,wee as follows:

L 1. Te rle, as publishe, had provided, tat4Tbrifscoud be printe d,. on both
s.-idesof a-page. .In response to a greatmany negative comments, the
advisory cmid itee dcided .to change the'rule and allow printing only on

L ~~~~~one side.

2. , light of cr-it~icdismfrom the public that, the requirement of 300 dots per
L--inc was o -tec'hncal' for tetext of tlie rule,' the matter was moved from
the text to the committee note.

1 3. All references to carbon copies were deleted.

4. The preferenue for proportional typeface was deleted in light of many
comments' froin judgs e-expssing' a preference for monospaced typeface.

L
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5. In response to a large number of comments fromap1pellate Iudges that the
L proposed nile had not manidated a. largeenough Ypeface, the advisory
committee changed the ule .to- spcif a minum of 14 points.

6. The ,requirement formonospace' teface was increased to a maximum of
0-.1/2' charact~ers per inch ine so'm e omputers have -moe than '10

imonospaced characters per inch.

7.. The provisio ,ns for pamphlet briefs were eliminated because these briefs
are 'eiy rare. Moreover, eliminationof -th -pte sions J sauild result in a
,simpler rule.

8. The maximum length of a brief was fixed at 14,000 words, with an average-
f ', t, morethan 280 words per page.

9. The "safe harborpoon was .eliminated ,for proportional spacing, but
^retained for mono d brie, As ued, te am endment would have
rutequired"anattorney tocertifycompliatnce ih. teword count. As
amended, the certification uld beore etaied -andtwould apply to both
,proportionally sacd briefs and monospaced briefs.

10. As-amended, a brief would have to lie "reasonably flat" when open.

11. The restriction on the use of sans serif type was eliminated.

Judge Easterbrook reprtedth many ap pell es had stated that they
.wo~uldike ,,to receive copies of tie disks on whic -briefsa re i fo the judges' use
L -, .it - ig their ,opn'is'. Accdgly, he suggestd tat bule 2ight be further
', atme~nded o requirethat wenlawyers prepare their brief'by computer they should
prov,,, idye -a disto the court. Suca prvisi'onwold not require, them to prepare their

L . briefs on-a compute`r, but itwdreq6u'ire themt a diskt tcourt if they did in
fact use a computer.

A strWaw vote was taken on the. concept of requiring that -a disk be filed with the-

cour*t, if on-e is availab~le. The conceptwasaproved without -i-objecion, and Judge
[ -asterbo ' 4was rested to p e app guage to- be included in-the

package of amendments to Rule 32.

L ,a~ ,Judge Logan 0 suggested that it mightbe b.eter to sendthe proposal on filing disks
ba&to th e ad ioiyc ittee sine it' -had not coiderd the issue. Judge Stotler

r --added that itwas unusual orthe Standing Committee to draft and publish'a rule
L -- , sessedirectly. Professor Haardd emphasized thatit w as-essential for the rules, committees to

take their time 'and drat proposed amendmentsmi a careful and thorough manner. It

L
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t'w~sparticlarly importan~t to resolve ,lldrafting-problems with Rule 32before
distribution or 'public comment b'cue it hadalready'been published twice before.

. t,,>The -commitee vote d8-5 to defer publication of thepropposed amendments to
Rule '32 pending resolion oaoutnding drafing issues.

Sevieral members stated-that .the,,y;,ha, d ,additional suggestions to ,improve the
.language :ofi therle. In response,,Judgetoga proposed haing e cadisory cmmittee
consirer all the uggest and repor back to th StandigCo ,at its January
19'" 96 meeting witharevisedeile32. Acdigl the cm mittee agreed
without objection to deferfurther- ation on Rule-32.

d.ge, Lga;n ,_taed ,tha thedproposn amendments to Rule 28 wer dependent on
Rule 2. "Accrdin he ,reoendedTat 'Rule -28alsolbe de efor frther action.

The committee voted without objection to defer taldng action on*Rule 28.

r , ,Judge Logan,'reported that hevwas sypathetic wit the complaints by the bar that
! there- had been too many chtheu Xr.e that the Advisory
, Committ e onAppellate ulesh k te local re project very seriously and had

.proposed a substanta number de e nti r o der to eliminate
.lcalcourt rules and tr aional unJi . He suggested that 'the
efforh could result in eliminn as myas half the, local appellate -rules.

i ,, JuOdge Loga'n staed that he ,epeed -to present. arestled package of The entire
body- -of th p te fo cosiderion by the Standing
Com - imittee at its January 19,96 etingg. Hesuggested important to
document the im andtoempetht no changes in substance are
.intended unlessclearlyidentified as, su HedCh e suggestd tt the public comment period
shoul'-~d be longer than'normal a'ndthattherestyling project should be explained carefully
to bench and bar.

L .FtD. R. AMP. P. 35

r , , Professor Mooney reported that the principal propsed ,chge proposed by the
L . advis~ory c~mmiwttee wa t~o eliminate a trap i the ule. Whe a part files-a motion for

a panel rehearing, the .foilngtolls the tm _for g a petition for certiorari in the
r .Supreme Court. 'On the other hand, whden a party files a suggestion for a hearing en
banc, it does-not tol the ime for filing a petition for certiorari.

The advisory com tee decided, to eliminate the trap by treating a suggestion for
i.,hearing en banethe same as a petitio for a'panel reheaig. The committee also would

change the term O1 suggesiioe' for a he en- banc to a ̀ 'peiion't to further clarify the
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rule. Cotresponding. changes would also be made in Rule 41.. Professor Mooney
reporte th e Supreme Curt had ben mae aware b correspondence of thev - advisory committee's proposed action and had not voiced any objection to the

, ' -comittee's approach.

Judge L6gan added that the pertinent Supreme Court rule proded that if a local
. ,ircuit, ule tr.e~a~ted a suggestion for a lieing en ban Ethe same as a-petition for-a panel

.. 'earing, it would to~llthe, te for I apetition forcertiorari. Thus, the proposed
amendmentsto -Rule 35 wo1ud supersde l ue var"atiosW a natonalno

Professor Moone stated that the ,a,.dvisory co itee, at the r'equst of the
-- Solicitor Genr, would asoamlaend the r p at inter-ciruitc s are a

,matter of "zexept ,iona imprta~ne that may usty a re ing en banc. The committee
'also.'adde~d a new 1-p'a'gelmt on thie'length of petitions.

The committee voted without objection to approve the-proposed ,amendment for
r 1publication.

FED. R. APP. P. 41

-; - - Professor ,Mooney p, oxit-ed oUt-tha-,t some of th ,ie amendments were designed to
J co'', ordinate wi the proosed amdments to Rule 35. -They-also cotain a new

', ' / provision added- at -the request ,ofthe-Depatent of-Justice, st atig thathe mandate isrveffeiv en,, iessued. In addition, they would incraseresumptive period for m a -staty
of man'r~date from 30A .days Xto days. 'A cortoug, is auo to issue a. stay for a

-, 'period'.s~horter than 90 d'ays.-'

, - ,,Judge.E Esterbok, expressnedcncen that the,, of te propoed'
amendme.tcould be read"a giving A partyan automatic 7days, delay simply by filing a

L ' ,. .motion, tostaythe .mandate.- ,Moreover, there appeared to be no limit to the number of
stay m sthat a yh aould fi. Ju sugg however, tat the rule

- be published in ts -curen-t for an-d thaitfthed f be-addressed after-the lose of
the comment period.

The committee 'voted with one objection to approve the proposed amendments for
publication.

Lb J ' R ,EPORT OF THE ADVISORY COMMYITEE ON CRIMINAL RULES

Judge Jensen presented the report of the advisory committee, as set forth in his
' memorandum of May 23, 1995. (Agenda Item 6)

Li
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1. Amendmentsfor Judicial OnerenceApproval

Judge Jensen rported that the advisory immittee had pblished proposed
a denmens t E R. Cm. P. 16 d and had held public hearings on them. The
advidsory committee had consideredth public comments, made severa~l changes in the
prposed amendments, and voted torecmm heirppval by the Judicial
Conference.

L

'FED. R. .CwM. P. 16

a. Disclosure ofpert tnesses

Th pr oposed amedmts to Rule 16((1)(E) and Rule 16(b)(1)(C) had been
requested by, e Deat oJust~e. They would require the defendant, on request
to provide pretal diselosute of infcone its expet witnesses on the

L f defendant's mentaa condition. The o met wOuId be ^ dto make reciprocal
disclosure.

IL . fThe committee voted without objection to apprOve the prpposed amendments to
,'Rule 16(a)(1)(M) and I (b)(1)(C).

L , b. Preftial Disclosure of Witness Names and Statements

T-he propose-d a4mendments to Rule 16(a(1)(F) and Rule 16(b)(1)(D) would
require the government to se7 daysbe ial the names and statements of
-tneesses itha it ntends M ato ciduring its case-in-chie. Disclosure would not be
req-uired, ho er, if the aty fo e go( believes- in god fah that
pretria disclOsure of this inform ition w l threaten t-he t afety of any person or lead to
an obs ion o tie, an (2) flesunder seal an ex pAte, umeviewable written
.-- statement to thateffect. he amendmflents would apply reciprocal discovely

L requirements on the defense.

7 ! . Judge Jensen reported that at the sgestion of magistrate judges, the advisory
o tee had rstricted application of the rl t felony. cses. .It h also .clarified the

rule rde etxlicitly that the attorney for he government may decline to disclose
7 -,heiter the witness naime or statement, or both.

Judge Jensen asserted that reasonable pretrial disclosure -was sound .public policy
and that the rule woul futer go tri maagement Amonother things, it would
eliminate the need fo a court to stop a case inth middle of a trial. He recognized that
-the rule presented a potential ot with the J Act but argued that it was

L - appropriate to proceed, using the Rules Enabling Ac process to bring these important
policy maters to the attenton of the Congress.
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Ms. Gorelk,,stated,,that -the Departent of Justice was strongly opposed to the
,. propo~seamendme~nts Seargue'dthat thr disclosure requirements were diferent

,~from," amnd mor extensive' an, those required in t-e eadded that the
L & Ddepartnt ha~dworked ha~rd'tovoid problems of delay and disruption of trial

'manageent., It hadalsdo enaed in e sive, training of prosecutors and coperation
7 with j'udgesto resovedisoveypr ms. S tated tIat the -Deparent instructed its

L :^'prosecuto^rs ton provide thenames and statements of wtnesses wherever possible, when
th'*ere is no ,dang~e'rtowitnesses.

L S~he *mphasized that therquireent in theproposed rxule that the United States
attorneyertifythat awitnessis endang'red wa,,s bot ecessely burdensome and

E .~mratia. -f a prscutoriL were suffcetly sure of a oten-tial t h~aakh or shie
L might not in good faithb a ,e to file at.earteni t simply did not have

th resoirces toinvesXiga everycase beforefiinga certifiation. The proposal, in her
i, opinion,wuld inceas8e te trat o'f' dangr to wi~tnes~ssad w~ould lresult in l~eiss witness;- .cooperation.

g ,, ., ,S he. stated that she and t tey Genera ad been fo g the proposal
- ,;closey an~d did o ,b~elieve tatther as *,,.a systemiccr,:le withdis~clo~sure of pretrial

C~~ifnain Th Departmenee t hawd received fw ,tplins frm judges ,about' pretrial
L., , -' dslsure.s .- S~he .adddtha~twhe~n a court or~deredprtildiscovexy ~the DepEartment

.. ~~~~~4 is j~

/ complied with thle order.

, Ms. , .,Gorelick ccuded tht if the priop osed .e were approv.ed, the Department
would fi~ght it in> teCongrssbeaue of iits co,^n~crover thiesftyQf winbesses,

'eially in v n crme eases. She aiso statedthat vitimgr.'oups would oppose the
ProfessorSchlueter stated trd o

as *a' cuts to te Depatent of Justiice. The comhmittee ha~d made several
fR ̂ ' ,.on~cessios in the .rf~ i~ncludig giving the Unite~d ^S~tatesattorney t{he right to avoid

LL :Oprtia dloue simply -b filinga conidential, unreviewable certication with t nhe
court.

L ~~~Professor Schlueter poin ted o~ut tha~t sbeveral amen~d.mentshbad already been
e,'ed to the ederalRuesof Criminal ocedure and the Federal Ru-les ,of Evidence

7 ' -', tfat require th e govermen't to dicoe tenames aitd sta~tements of witnesses before
L tria. ,He also stated .thatost stat courts. a~nd ^the militar'y courts. routinely provide

defendants with the name, adesses, and'sttements o witesses before trial.

He ~onclu d~ed that the pulic coments on the proposed .rule were
overwhelmingly favorable. Ms. Gorelick responded, however, that the United States

F
LD

lbt~~~~~~~~,h j
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attorneys wer stroengly opposed to the amendments, but they bad not chosen to submit
comments.

L J , Iudge .Berteisman suggestd and Judge Ellis moved tvat thecourt .be given
-difstion ihe rule to set atime for disclosure shorter than 7 days bfore tial The
ommittee .approved thie moion *4t -one objection (Ms. -Gorelick).

Judge Easterbrook -stated that the committee note was -not very clear in stating
th~ , -iat the proposed am~endment wasin co nflicth w thse Jecs Actt.~He stated that he did

t' believe agoo a had been ma-d to take eu.nusua-,step of relying on
--the 'supersession 'mechan-ism in the Rues Enablig Act.

After, a ,number o~f draftingimovefents 4had been accepted, the committee voted
-'' 7-6 to approve theruleand send 'itt'o'the Judicial Conference.

L JOudge Stofler stated that a minority reportshould be ....drafted,a,.ndMs. Gorelick
agreed to prepare.the report.

> l Judge Berten tfhen asked to, cha~nge his vote and have the committee
r ,sider td :,i He ,,qsftted- ' 63f It '-4-e~ thath-641niendmen were

- be¢neficial oii the merits, they,' a-d-no' chan-e'of ucceeding, unless they enjoyed near-
L S unanimous supor onthe committee.

-'The ommittee, voted-11-2. t reconsider its ,vote ,approving.the amendments. It
L -th v-te' '-5 agaInst s ng-th proposa tothe otedicial Conference.
r . . Mr.,,S~chreiber moved to avoi a, ssible conflidctwith the Jencks Act by revising

L the pfoposed anedinents to limit pral islosure to e names of witnesses. All
references to st~atements of witnesses would Mbe eiminated. Judge Jensen responded thatr the'' avisoi conihmi~tee'ouldp'robably this proposed repision, although it would be less
'-'than the omitee had proposed.

Several memberssuggestedthat the proposed revision would eliminate any
conflict wit the Jen ek Act. eik d t even ,if the statutory conflict
were removed, the ,Departmnt's policy-concerns with the ameendment remained.

-- L7 The c-onitte e voted 2- t redraft -the proposed amendment and limit ,pretrial
discosure sse Ms . G.Gorelick'and Professor Hazard were in

L ; opposition.

The committee then considered a clean draft of the amendment prepared by
Pofessor Schlueter and Mr. Gaer, reflecting the voe of the committee to limit
-pretal discloure to the names of witnesses. The revised draft committee note would

L
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eliminate any reference to the Jencks Act. -Mr. Pauley stated that the proposed redraft
ws defective, in that t apaed to all the courts and defnse counsel to challenge
th* e good faith of the^UnitedSates attney. He suggest.edtha the courts could expect
routtue challengesandatellitlitigation. He and several membersof the committee
suggested substiut la ngu for thte text of th ru~le a~nd sthe .c itte .note.

he.Judge Wtilson movedto ado~p.t substtute l1anguage drafted by Judge Easterbrook.
.conmittee a,'pproved the Agua ith one objection.

Le comniit~te~e then vo~ted9- to approve theproposed amenidments to the rule
-*. and send thien to the Juicgal "co Kineberg andJPrifessor Hazard

dissented.)

FED. R. -ChM. P_32

ThTke aendmnen, ,t t.,o ....... Rule 32(d) had be~en propo by the Department of Justce.
The present rule has beeiit intepeted - uvna curttete an order of
,'forfeiture before sentencin The amendment would permit a curtto ;enter a

, prebimiaiy forfeiture order-at any time before seing.

-L- No u bl cmet h b redcev on the rule diniggthe public
comment period. The advisory co ittee however, a a number ofninor
impovements in the re as a result of the comments.

.The tomittee vvoted aithout objection to approve time proposed amendments and
- .send thenivto the Cal onference.

.2. -Amendments for Publication

Judge Stotler suggepsed that the committee address as part of a single discussion
the proposed amendiie~ntI that would ire attnhey parcipaton in voir dire in both

. criminal and civil cases. (FED. R. CIuM. P.24-andFED.`R. CIV. P.. 47).

-FED. R. CRIM. P. 24

Judge Jensepn reorted that e proposed change to Rule 24 would give attorneys
-a right t engage in vir re after ther has been a voir dire by the judge.
He stated th~at the advisor committee was of the viw at vor dire is better when the

L --attrnyt s participatein it., Moreover, be said, attey rticipaton helps the court in
-- dealing wh challenges to jurors, and it rooe the goalfa. fair jury. He reported
.that the proposed amendments had been approved by he advisory committee on a 9-2
vote.
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He pointed out-that the text of the rule,, drated by the -advisor committee
diffred' in .som'e' respects f that prepared by theA y Commttee -on Civil Rules.
'- Uuder th~e lan-uge of, the p d i l vr , the court would conduct the

L ' p el .inay voi dirXe,", the 'attorn~eyswouXd ~ondc "a ,supplemental examination" of
prosectv ur~ors,J a-n~d the ourt cou-ld;pac reasonalae ~limto-ad termnilate-the
supplemental examination by the attorneys.

Th ,e committee, enga ged in a lengt~hy--discussion of,-the .m-erits ofe> tfe ,proposal.
7 ~~Srn ,ifrne ;. S , n ~ i sofopnnwereexpesed Tthoe .in fa-vor ,>arg-ued that the bar should
L. ., ' be gie anoppotunity t commntite proposail. Te stated that only judges .had

'ad th~leir viws kont dt,,arnd the cmitteeshouldq pubis t he proposal ,in order
to- benuefit from the omments of pratiingnlawyers.

Those pposed to he proposal ephasizedethat te current rules permit attorneyr +~oi dir, an#d i gbstjdges ipfact allow someormo~fparticipation boylawyers. They
'*objectedo forcing all ga ged to, reuire attorneyd voir d iall ceases, regardless of the

.. yp of casei and thfe loa, 1a u~ltur. e alsorgued 'that thrqe ~was no emp~irical
r ~ ~basi fr ianatnga hageina s cuTnpocdre andreuiring a §single national rule.

In summ'iy, they argued that t-e omiee, sould respect local'legal culture and.
b should not ttempt to fix someting that is 'notbroken.

, Someme ,berex ssed coner'that the proposed rule ,d reate a new
ight and provde new grounds for dn appe-a. Professor Cooper pointed out that the

t . ' -civi avisor comi~ttee wa very senstv o the issue,^of appellateev~iew. As a result,
th 'textofthe committees draft I ateped toliit atppellate rreview by sproviding
explicith for "re~asonable limits set by thie out in its dscretion." The committee's

proosd ot orevst rferd o h "boa discrei" of te disrit couCrt,
specifying th y a clear buseby 7a, g would justiy a reversa by the ourt of
appeals. Prokss r Schlueter Pagrofeedr ain at iut wasalo te intent of the dcriminal

L. advisory committee to give mamum iscreto t the trial judge.

Mmbe;rs suggested that the fla e of the rule was uncertain and that there
re d - e the peive po osals of te civil and criinal advisoriy

committees. It was uncer for exampe-wheter -the amendments gave an attorney the
7 . : -rigt in all cases to ask qestions orly .as opposd Tto thie right to submit written
L .fi. questions to thie court Prfsso Hazad reomedd clariicaton of te text of thierule or the cognnittee note.

L , iM. Schreib er moved to eliminate te word ".preliminary ,from line 3 of the
cr-,iminal version of the a nd mnts. The omhittee approoved the motion with one

- ,obect. Mr. S reier also m edtoadd the word "however On le 4 and the word
-,'"oral" n ine ,6. 'The co eeapproved the motion weth one objection. It further

~~~voted -to m'ake. these cha'nges in both FED. R. CRM. P. 24 and FED. R. Cv. P. 47.

L~ ~ ~ ~ ~ ~~e r atmt
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Professor -Schlueter stated that both the civi, and criminal advisory committees favored
puishig siultaneously>, 'both versiois of the proposed anendments.. Ms. .Gorelick,
h L - 'bowev respwonded,-th~at only one version should be submitted for public comment,
covering,,bothcivil and crininal cases.

The committee, frst voted,8-7, vith the chair breaking the fte, tbl table the
- ,p-ropoed rues,. It -latr voted 7-6-to unble the:ma ,to have -Professor Cooper and

Professor hu-,eter w`ork 'outdifferen in. langua b the civil -and criminal
,versios' ,of the nil, a'nd tohave the Xhcommieeconsider t matter further.

Judge Vinson, professorScbl eter, adProfessorCpooper subsequently presentedreiedrafhed, commonvers~ion-ofth_ e proposed amendent

P.rofessor Haard stated -that greA time aend c should b spen in dtg the
-; propoed ,amedments. YHes ggstedthat, ar piary consideratn by the

'g Cm 'ittee, th'yS rerb ak totherespe vsoy committees
for addiional attenion. The cha add that insensus o the Standing

' 'Comitee nhe4pst that'drafigissues generally shoud be resolved-before the
meetings, ratherthanat the meetings.

L, ;' > ,,,Othemembers ,recomended th-at the amnedments, asirevised, during the course
of the mee , s ldbe disriuted or public commen't immdiately. Judge Vinson
added ihatbhe was confdentthat tie ci yadisor committee would be satisfied with the

L| revisions made by the Standing Committee.

The committee then approved several drafting changes in the proposed
L ameidment suggested b4y temembers.

Th ,,. ,,cmnittee voted ,"3 to- authorize publication of the revised amendments to
L ' '}n.'-R >.'-R.C 47 and .R CM.r.24.

L REPORT OF THE ADVISORY COMMTh ON BANKRUPTCY RULES

. Judge Ma~n~nes reported that the advisory commitee had prepared for publication
L;,'sev~era amendments to the baruptcy rulesneesSary to iplement the provisions of
the Bankrupt y Reform t of 1994. He also noted -that teAct -had amended FED. R.

I BrsK~ P. 7004(h)-over the opposition of the Judicial Conference-to require that
. , - .service, on -insured depository instittion in adersary'proceedings be made by certifiedr ' .tmal, rather than -first class mail.

P. rofessor ,Resnick presenxtfed the report of the advisory committee, as set forth in
Jud~ge Mannes' -memorandum ofJune 1, 1995. (Agenda Item 10)

L
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1. Amendments for Judicial -Conference Approval

I1 1 M j . >.Professor. Resnick reported that pu lc ment on th...e proposed. amendments
L hal~d been vey light. Only 11 letteshad been eeved includgtwo from bar

s i as vicinggeeral a o t am ents. None o t he reo endations
was viewe as contro i. Te c ittee cainceled the scheduled public hearing for
;lac of witnesses.

FED. R. -BK. 'P. 1006

T-he rule wuld be. amended toproidedthat the -aewadmistative fee set. by
f jl t;y-heS Judicial Co~nferelce-anan otherfe fied the Conference and payrable at 1he

co,-'.mmlencement ofS a case-a be paid in instale-nts with court ap-proval.

FE. R. BANK. P. 1007

S Thye rule would be amendet pr e tht new shdulesand astatements need
''.U2not be fied when a case is con~verted to nohrcatrof the Bankruptcy Code,

re>!;, X'ga.rdles of the chapter un~der wich th Xcase .wasprceeing tbefor~e conversion. The
e n rule applies onr to conversios oasesfrom Chapter 7.

FED. R. BANK. P. 1019

Paragtaph 7 of the rule would be abrogated, consistent w pith- -te proposed
abrogation of Rule 3002(c)(6), infra.

FED. R. BANK. P. 2Q02

rofeswsor Resnick stated tha Rule 2002, govening notices, would be amended in
severalh r spects O particular n ote was ao ett woud result i cost savings in
adinisthering Chapter 7 cases. Toward the conclusion ofea Chapter 7 case, the trustee is

. required to file a fin eort and a final acou Under he current rule, both the
- rept and thesaccount must e maile to all credito-rs. Te advisoy committee believed

- at Yit would be suficient to send al creditors just the reportt and not the account.

we advisoa commite also aiie and sigOificantly restyled subdivision (h),

- . which ssor Res theckstatoend tht us le 2002, iose rnding tices whouldave amened a ipoo

V ~~o claim.

$1~ ~~~~~~~~At~aa 'hg~ ".',eutnotsvnsiV~~ee-AY at
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F. ED. R. BANK. P. 2015

Re 20 15(b) and (', ,h lll,2w~w wouldbe amended ,to clar that n a, Chapter ,12 case or a
- ,Chapter 13 cse n ina- ebtor engaged in business the debtor or trustee does not

- ,have -b-'to ian invtoryofthdebtor's prprtuless the court -orders otherwise.

FED. A. BANK. P. 3002

,E Professor Resnick reported that undepr the current Rule 3002 an unsecured
creditor or ei it yholr mustfilea timepoof of -claim or interst in order

.or -the claim or interest tobe allow. estted at severil courts had held the rule
invalid on thegroudsth was i s with 7 of the BankruptcyCode,:which

L . . gnesthatina Chaptercaseaeditorholdga cm tat has been tardily filed
may be entitled to receive al distribution. Other ourts, however, .hadupheld the rule.
Th-e advisoy committee expded a grea de f effo ng to improve Rule 3002 and

L - ,it consstentwiththe Cod. It ondawayto o so by abrogatingtsubdivision
,,' (( and adding a propoe nw b to. h rul. Thesprosdchnges
;,ha,-d been d ibuted forpubicommentn Septber 1, 1994.

, 4 ~Later in 1,9J94,, ,ho~weverT, Congress,,added ,§ 52)9,),tothe~akrptcy CodeXt
, claify t~he ' rigts ,ofcred w ta rd e atproof ofclaim. s aresult, the

' 7 'gcmmittee's proposed aendet were Sno longer' necessaly and were deleted following
e pblic com nt peiod., The avisory comtee, instead, changedi th ie, to ,simply

co'&nformto th e1994 legislation onlin ' g proofs ,of claim.

-Rule, 3002 -would ,also be .amended to .elimintae ay distinction -between domestic
and fore-in governmental units.

FEtD. R. -BAK. P. ,3016

Professor Re1s9nick4 ted that the advr cm e propo-sed abrogag Rule
, - - ,3016(a), because it is probably inconsistent with .§ 1121, of the Bakutcy Code. T he

rule -,ould be¢ appliedinsuchawayas to extendte debator'Ps stai utorily Pprescrbed
^exclusive'' period for filing a Chapter 1, pln wiouttafinding ,of cause by *te 0court.

s S~~~~~~~~FD. R.'-BA . P. 4Q04

r , .~~The current rule, ,among other things, prov~ides thiat a debtor in a Chapter 7-case
L. mu st be' granted a discharge unl~ess one of fur c~onditi~onxs is -pr~esent. The .advisory

' -committe wso~uld add, two ,-addi~tonl grunds, fo~r delaying or not gran-ting a discharge,
r .i.e., (1) when'a motion is endg t' exten the time f ilin a comtplaint objecting to

L-- the discharg, and (2)Rwhen the debtor has -notpaid te -filing fee in full.

,~~~~~~~~~~e , ,,.eir
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L FED. R. BANK. P. 5005

l .~~~h aendments to Rule. SUug, rauthoiig electonic filig of documents with.
L ~ te court wee approved by the committee ealier in te m g i connection with the,

approval of FED. 1R. APP. P. 25, supra.

L FD. R. BANK. P. 7004

Prolfessor Resnick stated t*at therrent Rulje >7004 mesmanyof the provisionsV of FED. R.. C iv ?.4 applicable in adversary proceedings,: Te Cross-references in Rule
704 to /Civil Rule 4, however, are. .to Rule 4 as i d in Dec ember 1990. 'That rule
r -w-as iater amne in 199 . ee -wold amend Baikruptcy Rule
7004 to conform to the 1q3 amendments to FED. R. CNv. P. 4.

. Professor Resnicka4lso pointed out that1the- Cngress, as part of he Banupt
-- .SR M o 19.4,. had id~d .a,,.(. ~ h . e ^of .process on

nsured depositor itituliion. -n a pt, svie normtally ,made -by first class
mail. Butunder this Congressionally .enacted rule ed mail is required for service
on an insu're depositor istitution.

FED. R. BIANK. P. 8008

rtule 8008 governs the filing of papes in an appeal to- the. -district .court or
* bankruptcy appellate panel. Th advisor com& mitteevwod incoiporate into the rule -the

proposed electronic fling provisions of Rule 5005.

L FED. R. BANK. P. 9006

lIe -rule would be amended to conform to the abrogation of Rule 2002(a)(4) and
L the re-numberig of 'Rule 20a ( oa)(.8) as u le 2002(a)(7).

The committee voted unanmously to approve the proposed amendments to the
ba nkruptcymrules and send them to the Judicial Conference.

2. Amendments for Publication
L -

.Pruofessor Resnick stated that most of the proposed amen to be published
-... . for commen-t had been designed t implemnent the prvisio o thBankruptcy Reform

Ac- t of 1994, whic amendapproximately '6 sections o e Bankruptcy Code.

U~~~~~~~wcae tl
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L FED. R. BANK. P. 1019

Professor Resnick stated -,that thecurrent rule, dealing wit ,fo,,nvorsion of cases to
Lha 7. refers to the "supe rsded case, andthe riginaltpetition." It erefore leaves
the ' rroneous impressi~o,,n thatconversin of'a ase t an6other chapter results in a new
case, or a'new petition for relief.. Subdvsns(3)an)'would bj e ,,amendedto deletep

L, ~ these pses. Tte advisory committee ealsoreorganized and restyled subdivision (5) to,
make it easier to read.

FED. R BANK.P. 1020

The new rule wodd imp'lemet the provionoftheBakiruptcy Reform Act of
1t94, tat per an eligible dpebtorto elect toi b onsi ered aalbusiness in a
-Chapter -11 case. The propopsed drue ulei e rocedures and- ime limit for
making the election.

FED. R. BANK. P.'2002

.The ad 4visory com itt.ee would aend Rue-2'002,(1) toadd .a reference to
-','§ 14b) ofthe Code. The effct- would be to requie .that' 20 aiys' notice be given ofrthe' eeting of creditors to l-ect a trustee in a Chapter 11 case.

The BankruptcyRefom Act of 1994 amended§ .342(c).ofthe Code to provide
L tht ,certain aitnal ian-the captioiiof every notice required to

-be given by a debtor to a cred0itor The osed mendment to Rule 2002(n) would
incorporate the new 'statutory rquireients into the rule.

FED. R. BA-NK P. 2,007.1

The amendments to -the ule -would provide-procedures for electing a trustee in a
Chapter 11 case, in accordanbde wit -§ 1104(b)'ofhe Code, as amended by the
Bankruptcy Reform Act of 1994.

FED.' R. BANX. P. 3014

The current rule provides that a secured creditor whoelects appliction of
1111(b)(2) of the Cod must do-so bthe tie ofthe hearingon the disclosure

statement or ch later e as e t may fix. Professor Resnick stated that Rule
3014 had to ybe amended to takOeaccount'of'te i fthe Bankruptcy Reform
-Act of 1994 governing small businesses under ChapterI 11 hia .small business case therer -may never be a h-earing e isclore statement. herefore, the advisory committee
would amend the rule to provide a tfime limit for -electing application of § Illl(b)(2) in
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a, small business. case,-inwhich a-conditionaly appjroved disclosuresgtatement'is finally
approved withoutxa earing.

FED. R. BANK. P. 3017

L 'The rule governs the procedure b whichca disclosure statement is -approved
beforefit is distrbute to credir as co t wouldvamend subdivision
(a) t carve, out, , xception',for new Rule 3017.1, which covers -smnall business cases.

The rule.-also currently specifies,-that record holdcers of securities, as of the date
7 . that . *e~~~,gttwa ptNng,, dsclpturiesiaXient i~s .rie aed,,,-,, ae.-*eows

rece.ive te solitatio d oents e aidvIsory immteewould amend the rule to:1 tha~~~~~~~~'t the order iapovn th dicoue satmen is eterd, areU th oeswhwl
give, th courtfl o fi the re 'date r deterh olders of securities
Fwho ;ar entiled toceive >the, disclosure stateead oter soicitation- materials,

FED. R.-BAK. P..3017.1

T runew rle would implement tnhe coqncept, itroducedmin the Banlkuptcy
;,'Reform 't of 194, of conditXinal approval"- f a- disoure .statement in a smal
bu.,., sinessce. T ,,''.amendment h wou~ldprodehatthe disclosure statement may be
distributed fong ndtinaapproval by he crt Te court could then combie
the disclose tement hea i the hearing n c-onation. ..If no timely

. objection were made. tothe disclosure statement,- itwould not be necessary for the court
to hold a hearmig on:final approval of the statement

r FED. R. BANK. P. 3018

The rule would be amende ,to give the cour-t ifleib-ility to fix the record date forr -the purpose of determining which holdes of securities may' vote on a plan.

Judge Pratt pointd out an inconsistency n terminology between the proposed
2 a 'Smendmne'nts to Rul e 3018 ad Rule 317,' even though e advisory committee

apparently had intended the sae subste e two ules. The amendment to Rule
, 3.017'reads: "or -another date as, te court may, after noie, ad hearing, for cause ix."
The -, ,aendmepnt to Rule 301Q8 -speiis: "r on another date fixed by -the court, for cause,
afte' r notie and a heAring." He'recomimended using tie nguage of Rule 3018 in both
Instances. Professor Resnick aed t confo the lan ge o two provisions to
whichever version the style co i ee and the advisory committee found superior.

L
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COMMITTEE ONRULES OF PRA CTICE AND PROCEDURE
JANUARY 10-12, 1996

1. Opening Remarks of the Chair.

0 ^ 2. Approval of Minutes.

.3. Report of the Chair. (Oral report.)

A. Report, on actions taken by the Judicial Conference at its September 1995 session.

L . i. Approval of aid submission of proposed rules amendments to the
Supreme Court, with the exception of proposed amendments to Criminal
Rule 16.

ii. No action taken on committee's publication of proposed amendment to
Civil Rule 47, regarding voir dire.

L B. Meeting with the Committee on Court Administration and Case Management
regarding the implementation of the Civil Justice Reform Act.

L~~~~~~~~~~~L S C. Meeting with the Chief Justice on rules-related issues.

4. Report of the lAdministrative Office.

5. Report of the Federal Judicial Center on Ongoing Rules-related Studies.

<6. Report of the Style Subcommittee. (Oral report.)

L A. Composition of subcommittee.

B, Publication of Bryan Garner's Style Guidelines.

7. Report of the Advisory Committee on Appellate Rules.

L @ A.> ACTIN -Revised Federal Rules of Appellate Procedure Under Unifonn
Drafting Standards recommended for public comment.

B. Minuts and informational items.

8. Report of the IAdvisory Committee on Bankruptcy Rules.

A. ACTION - Uniform Numbering System for Local Bankruptcy Rules.

B. ACTION-Resolution approving future adjustments to the Official Forms to
-r - conform to dollar adjustments required under the Bankruptcy Code.

l~~~~~~~~ toqut
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C Minutes and informational item on the review of Official Forms.

9. ACTION- Re-commendation thatJudicial Conferene Prescribe Uniform Numbering
Systems foi>Local Rules Governing Appellate, Bankruptcy, Civil, and Criminal
Procedure. F

10. Report of the Advisory Committee on Civil Rules.

A. Preliminary draft proposed amendments to Rule 23 regarding class action suits
presented for the committee's consideration.

B. Minutes and other informational items. Li
11. Report of the Advisory Committee on Criminal Rules.

A. . Status report on revised Federal Rules of Criminal Procedure Under Uniform
Drafting Standards. 0

B. Study of local rules for possible adoption as a Federal Rule of Criminal
Procedure.

12. Report of the Advisory Committee on Evidence Rules. (Oral report.)

13. Long Range Plan for the Federal Courts -United States Judicial Conference.

14. Review of the Special Study Conference on Federal Rules Governing Attorney Conduct. a
(Oral report.)

15. Review of Selstudy: Discuss plans to finalize self-study's recommendations, including
adoption and publication of final self-study.

16. Update of Bibliography of Rules-related Materials. °

17. Next Meetings. (Oral report.)

A.- Summer meeting scheduled for June 19-22, 1996, and a suggested Winter meeting
scheduled for January 8-10, 1997. F

., ~~~~~~~71
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Honorable D. Lowell Jensen Prof. David A. Schlueter
United States District Judge St. Mary's University of
United States Courthouse San Antonio School of Law

1301 Clay Street, 4th Floor One Camino Santa Maria
Oakland, California 94612 San Antonio, Texas 78284
Area Code 510-637-3550 Area Code 210-431-2212
FAX 510-637-3555 FAX 210-436-3717

Honorable Ralph K. Winter, Jr. Prof. Margaret A. Berger L
United States Circuit Judge Brooklyn Law School
Audubon Court Building 250 Joralemon Street
55 Whitney Avenue Brooklyn, New York 11201 L
New Haven, Connecticut 06511 Area Code 718-780-7941
Area Code 203-782-3682 FAX 718-780-0375
FAX 203-782-3686 L
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ADVISORY COMMITTEE ON APPELLATE RULES

Chair:

Honorable James K. Logan Area Code 913
United States Circuit Judge 782--9293
100 East Park, Suite 204
P.O. Box 790 FAX-913-782-9855
Olathe, Kansas 66061

Members:

L Honorable Stephen F. Williams Area Code 202
United States Circuit Judge 273-0638
United States Courthouse
3rd and Constitution Avenue, N.W. FAX-202-273-0976
Washington, D.C. 20001

Honorable Will L. Garwood Area Code 512
United States Circuit Judge 4182-5113
903 San Jacinto Boulevard
Suite 300 FAX-512-482-5488
Austin, Texas 78701

Honorable Alex Kozinski Area Code 818
United States Circuit Judge 583-7015
125 South Grand Avenue
Pasadena, California 91105 FAX-818-583-7214

Honorable Pascal F. Calogero, Jr. Area Code 504
Chief Justice 568-5727
Supreme Court of Louisiana
Supreme Court Building FAX-504-568-2727
301 Loyola Avenue
New Orleans, Louisiana 70112

Luther T. Munford, Esquire Area Code 601
Phelps Dunbar 352-2300
200 South Lamar, Suite 500
Jackson, Mississippi 39201 FAX-601-360-9777

Michael J. Meehan, Esquire Area Code 520
Meehan & Associates 882-4188
P.O. Box 1671 -
Tucson-i--Arizona 85702-1671 - -FAX-52,0-882-4487----

Honorable John Charles Thomas Area Code 804
Hunton & Williams 788-8522
Riverfront Plaza, East Tower
951 East Byrd Street FAX-804-788-8218
Richmond, Virginia 23219-4074



ADVISORY COMMITTEE ON APPELLATE RULES (CONTD.)

Honorable Drew S. Days, III Area Code 202
Solicitor General (ex officio) 514-3311 L
Robert E. Kopp, Esquire

Director, Appellate staff, FAX-202-514-8151
Civil DiVision

U.S. Department of Justice
Room 3617
Washington, D.C. 20530 .

Reporter:

Professor Carol Ann Mooiey Area Code 219
University of Notre Dame 631-5866
Law School
Notre Dame, Indiana 46556 FAX-219-631-6371 C

Liaison Member:

Honorable Frank R. Easterbrook Area Code 312 1
United States Circuit Judge 435-5808
219 South Dearborn Street
Chicago, Illinois 260-4 PAX-312-435-7543 E

Secretary:

Peter G. McCabe Area Code 202 L
Secretary, Conmittee oC Rules of 273-1820

Practice and-Procedure
Washington, D.C. 20544 FAX-202-273-1826 L
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ADVISORY COMMITTEE ON BANKRUPTCY RULES

Chair:

Honorable Paul Mannes Area Code 301
Chief Judge,tJnited States 344-8047-
Bankruptcy Court

6500 Cherrywood Lane, Room 385A FAX-301-344-0385
Greenbelt, Maryland 20770

Members:

Honorable Alice M. Batchelder Area Code-216
United States Circuit Judge 722-8852
807 East Washington Street
Suite 200 FAX-216-723-4410
Medina, Ohio 44256

Honorable Adrian G. Duplantier Area Code 504
United States District Judge 589-2795
United States Courthouse
500 Camp Street FAX-504-589-4479
New Orleans, Louisiana 70130

Honorable Eduardo C. Robreno Area Code 215
United States District Judge 5.97-4073
3810 United States Courthouse
Philadelphia, Pennsylvania 19106 FAX-215-580-2362

Honorable Jane A. Restani Area Code 212
United States Court of 264-3668

International Trade
One Federal Plaza FAX-212-264-8543
New York, New York 10007

Honorable Robert J. Kressel Area Code 612
United States Bankruptcy Judge 348-1850
United States Bankruptcy Court
600 Towle Building FAX-612-348-1903
330 Second Avenue South
Minneapolis, Minnesota 55401

Honorable Donald E. Cordova Area Code 303
United States Bankruptcy Judge 844-2525
United-States Bankruptcy Court
U.S. Custom House FAX-303-844-0292
721 19th Street
Denver, Colorado 80202-2508



ADVISORY COMMITTEE ON BANKRUPTCY RULES (CONTD.)

Honorable A. Jay Cristol Area Code 305
Chief Judge, United States 536-4121
Bankruptcy Court

51 S.W. First Avenue FAX-305-536-7499
Chambers, Room 1412
Miamif Florida 33130

Professor Charles J. Tabb Area Code 217
University of Illinois 333-2877
College of Law
504 East Pennsylvania Avenue FAX-217-244-1478
Champaign, Illinois 61820

Henry J. Sommer, Esquire Area Code 215
Community Legal Services, Inc. 427-4898
3207 Kensington Avenue, 5th Floor
Philadelphia, Pennsylvania 19134 FAX-215-427-4895

Kenneth N. Klee, Esquire Area Code 617
308 Griswold Hall 496-4183
Harvard Law Scxiool
Cambridge, Massachusetts 02138 FAX-617-495-1110

Gerald K. Smith, Esquire Area Code 602
Lewis and Roca 262-5348
40 North Central Avenue
Phoenix, Arizona 85004-4429 FAX-602-262-5747

Leonard M. Rosen, Esquire Area Code 212
Wachtell, Lipton, Rosen & Katz 403-1250
51 West 52 Street
New York, New York 10019 FAX-212-403-2000

Neal Batson, Esquire Area Code 404
Alston & Bird 881-7267
One Atlantic Center H
1201 West Peachtree Street FAX-404-881-7777
Atlanta, Georgia 30309-3424

Director, Commercial Litigation Branch, Area Code 202
Civil Division, U.S. Dept. of Justice 514-7450
(ex officio)

J. Christopher Kohn, Esquire FAX-202-514-9163
P.O. Box 875, Ben Franklin Station
Washington, D.C. 20044-0875

Reporter:

Professor Alan N. Resnick Area Code 516
Hofstra University School of Law 463-5930
Hempstead, New York 11550-1090 FAX-516-481-8509



L ADVISORY COMMITTEE ON BANKRUPTCYRULES (CONTD.)

Liaison Member:

Honorable Thomas S. Ellis, III Area Code 703
United States District Judge 557-7817
P.O. Box 21449
200 South Washington Street FAX-703-557-2830
Alexandria, Virginia 22320

L Bankruptcy Clerk:

Richard G. Heltzel Area Code 916
Clerk, United States Bankruptcy Court 498-5578
8038 United States Courthouse
650 Capitol Mall FAX-916-498-5563K Sacramento, California 95814

Representative from Executive Office for United States Trustees:

K Jerry Patchan, Esquire Area-Code 202
Director 307-1391-
Executive Office for
United States Trustees FAX-202-307-0672
901 E Street, NW, Room 700
Washington, D.C. 20530

Secretary:

Peter G. McCabe Area Code 2027 Secretary, Committee on Rules of 273-1820
Practice and Procedure

Washington, D.C. 20544 FAX-202-273-1826
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ADVISORY COMMITTEEXON CIVIL RULES

Chair:

Honorable Patrick E. Higginbotham Area Code 214 L
United States Circuit Judge 767-0793
13E1 United States Courthouse C
1100 Commerce Street FAX-214-767-2727 L1
Dallas, Texas 75242

Members: K
Honorable Anthony J. Scirica Area Code 21-5
United States Circuit Judge 597-0859
22614 United States Courthouse
Independence Mall West FAX-215-597-7373
601 Market Street
Philadelphia Per nsylvania 19106

Honorable Paul V. Niemeyer Area Code 410
United States Circuit Judge 962-4210
101 West Lomnbard Street, Suite 910
Baltimore, ,Maryland 21201 FAX-410-962-2277

Honorable David S. )city Area Code 612
United State's District Judge 348-19.29
609 United States Courthouse
110 South 4th Street FAX-612-348-1820
Minneapolis, Minnesota 55401

Honorable C. Roger Vinson Area Code 904
United States District Judge 435-8444
United States Courthouse
100 North Palafox Street FAX-904-435-8489 7

Pensacola, Florida 32501 L

Honorable David F. Levi Area Code 916 7
United States District Judge 498-5725
2546 United States Courthouse Li
650 Capitol Mall FAX-916-498-5469
Sacramento, California 95814 F
Honorable John L. Carroll Area Code 334
United States Magistrate Judge 223-7540
United States District Court IE
Post Office Box 430 FAX-334-223-7114
Montgomery, Alabama 36101

Honorable Christine M. Durham Area Code 801
Justice of the Utah Supreme Court 538-1044
332 State Capitol
Salt Lake City, Utah 84114 FAX-801-538-1020



L ADVISORY COMMITTEE ON CIVIL RULES (CONTD.)

Professor Thomas D. Rowe, Jr. Area Code 919
Duke-University School of Law 613-7099
Box 90360
Durham,, North Carolina 27708 FAX-919-613-7231

Li Carol J. Hansen Posegate, Esquire Area Code 217
Giffin, Winning, Cohen & Bod-ewes, P.C. 525-1571
One West Old State Capitol Plaza
Suite 600 FAX-217-525-1710
P.O. Box 2117
Springfield, Illinois 62705

L Mark 0. Kasanin, Esquire Area Code 415
McCutchen, Doyle, Brown & Enersen 393-2144
Three Embarcadero Center
San Francisco, California 94111 FAX-415-393-2286

Francis H. Fox, Esquire Area Code 617
Bingham, Dana & Gould 951-8000

U 150 Federal Street
Boston, Massachusetts 12110 FAX-617-951-8736

L Phillip A. Wittmann, Esquire Area Code 504
Stone, Pigman, Walther, 581-3200
Wittmann & Hutchinson

Li 546 Carondelet Street FAX-504-581-3361
New Orleans, Louisiana 70130-3588

Assistant Attorney General for the Area Code 202
Civil Division (ex officio) 514-3301

Honorable-Frank W. Hunger
U.S. Department of Justice, Room 3143 FAX-202-514-8071

L Washington, D.C. 20530

Liaison Member:

Honorable Jane A. Restani Area Code 212
United States Court of 264-3668

International Trade
One Federal Plaza FAX-212-264-8543
New York, New York 10007

L Reporter:

Professor Edward H. Cooper Area Code 313L University of Michigan Law School 764-4347
312 Hutchins Hall
Ann Arbor, Michigan 48109-1215 FAX-313-763-9375
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ADVISORY COMMITTEE ON CIVIL RULJES (CONTD.) E
Secretary:

Peter G. McCabe Area Code 202 K
Secretary, Committee on Rules of 273-1820
Practice and Procedure 7

Washington, D.C. 20544 FAX-202-273-1826 V
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ADVISORY COMMITTEE ON CRIMINAL RULES

Chair:

Honorable D. Lowell Jensen Area Code 510
United States District Judge 637-3550
United States Courthouse
1301 Clay Street, 4th Floor FAX-510-637-3555
Oakland, California 94612

Members:

Honorable W. Eugene Davis Area Code 318
United States Circuit Judge 262-6664
556 Jefferson Street, Suite 300
Lafayette, Louisiana 70501 FAX-318-262-6685

Honorable Sam A. Crow Area Code 913
United States District Judge 295-2626
430 U.S. Courthouse .
444 S.E. Quincy Street FAX-913-295-2613
Topeka, Kansas 66683-3501

Honorable George M. Marovich Area Code 312
United States District Judge 435-5590
United States District Court
219 South Dearborn Street FAX-312-435-7578
Chicago, Illinois 60604

Honorable David D. Dowd, Jr. Area Code 216
United States District Judge 375-5834
United States District Court
510 Federal Building FAX-216-375-5628
2 South Main Street
Akron, Ohio 44308

Honorable D. Brooks Smith Area Code 814
United States District Judge 533-4514
United States District Court
319 Washington Street, Room 104 FAX-814-533-4519
Johnstown, Pennsylvania 15901

Honorable B. Waugh Crigler Area Code 804
United States- Magistrate Judge 296-7779
United States District Court
255 West Main Street, Room 328 FAX-804-296-5585
Charlottesville, Virginia 22901

Honorable Daniel E. Wathen Area Code 207
Chief Justice 623-1735
Maine Supreme Judicial Court
Kennebec County Courthouse FAX-207-623-1808
95 State Street
Augusta, Maine 04330



ADVISORY COMMITTEE ON CRIMINAL RULES (CONTD.)

Professor Kate Stith Area Code 203
Yale Law School 432-4835
Post Office Box 208215
New Haven, Connecticut 06520-8215 FAX-203-432-1148

Robert C. Josefsberg, Esquire Area. Code 30,5
Podhurst, Orseck, Josefsberg, Eaton, 358-2800

Meadow, Olin & Perwin, P.A.
City National Bank Building, Suite 800 FAX-305-358-23282
25 West Flagler Street
Miami, Florida 33130-1780

Darryl W. Jackson, Esquire Area Code 202 L
Arnold & Porter 942-5000
555 Twelfth Street, NKWW.
Washington, D.C. 20004 .AX-a.0,2-942-5999

Henry A. Martin, Esquire Area Code 615
Federal Public Defender 736-5047 F
$10 Broadway, Suite 200
Nashville, Tennessee 37203 FAX-615-736-5265

Assistant Attorney General for the Area Code 202 F
Criminal Division (ex officio) 514-3202

Roger A. Pauley, Esquire
Director, Oif ice of Legislation, FAX 2.02-514-4042
Criminal Division

U.S. Department of Justice, Room 2244
Washington, D.C. 20530 C

Reporter:

Professor David A. Schlueter Area Code 210
St. Mary's University of San Antonio 431-2212
School of Law

One Camino Santa Maria FAX-210-436-3717L
San Antonio, Texas 78284

Liaison Member: F
Honorable William R. Wilson, Jr. Area Code 501
United States District Judge 324-6863
600 West Capitol Avenue, Room 153
Little Rock, Arkansas 72201 FAX-501-324-6869.-

Secretary: L
Peter G. McCabe Area Code 202
Secretary, Committee on Rules of 273-1820

Practice and Procedure
Washington, D.C. 20544 FAX-202-273-1826



ADVISORY COMMITTEE ON EVIDENCE RULES

Chair:

LI Honorable Ralph K. Winter, Jr. Area Code 203
United States Circuit Judge 782-3682
Audubon Court Building

LI 55 Whitney Avenue FAX-203-782-3686
New Haven, Connecticut 06511

members:

Honorable Jerry E. Smith Area Code 713
United States Circuit Judge 250-5101
12621 United States Courthouse
515 Rusk Avenue FAX-713-250-5719LI Houston, Texas 77002-2698

Honorable Fern M. Smith Area Code 415
United States District Judge 556-4971

L ~United State8 District Court
P.O. Box 36060 FAX-415-556-9291
450 Golden Gate Avenuer ~San Francisco, California 94102

Honorable Milton I. Shadur Area Code 312
United States District Judge 435-5766
United~ States District Court
219-South Dearborn Street, Room 2388 FAX-312-663-9114
Chicago, Illinois 60604

Honorable James T. Turner Area Code 202
United States Court 219-9574

of Federal Claims
717 Madison Place, NW FAX-202-219-9997
Washington, D.C. 20005

L Honorable Ann K. Covington Area Code 314
Chief Justice, Supreme Court of Missouri 751-3570
P.O. Box 150
Supreme Court Building FAX-314-751-7161

L High and Washington Streets
Jefferson City, Missouri 65102

L Dean James K. Robinson Area Code 313
Wayne State University Law School 577-3933
468 West Ferry

L Detroit, Michigan 48202 FAX-313-577-5478

Professor Kenneth S. Broun Area Code 919LI University of North Carolina 962-4112 (a.m.)
School of Law and
CB *3380, Van Hecke-Wettach Hall 968-2714 (p.m.)
Chapel Hill, North Carolina 27599 FAX-919-962-1277
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Gregory P. Joseph, Esquire Area Code 212
Pried, Frank, Harris, Shriver & Jacobson 859-8052
One New York Plaza
New York, New York 10004-1980 FAX-212-859-8584 [

John M. Kobayashi, Esquire Area Code 303
Kobayashi & Associates, P.C. 861-2100
1775 Sherman Street, Suite 2100
Denver, Colorado 80203 FAX-303-861-1944 J

Fredric F. Kay, Esquire Area Code 602
Federal Public Defender 620-7065 K
97 East Congress
Suite 130 FAX-602-620-7055 [
Tucson, Arizona 85701-1716

Assistant Attorney General for the Area Code 202
Criminal Division (ex officio) 514-2419
Mary F. Harkenrider, Esquire
Counsel, Criminal Division FAX-202-514-0409
U.S. Department of Justice, Room 2212
Washington, D.C. 20530

Liaison Members: 7
Honorable David S. Doty Area Code 612
United States District Judge 348-1929
609 United States Courthouse
110 South 4th Street FAX-612-348-1820
Minneapolis, Minnesota 55401

Honorable David D. Dowd, Jr. Area Code 216 E
United States District Judge 375-5834
United States District Court 7
510 Federal Building FAX-216-375-5628 tL
2 South Main Street
Akron, Ohio 44308

Reporter: K
Professor Margaret A. Berger Area Code 718
Brooklyn Law School 780-7941
250 Joralemon Street IF
Brooklyn, New York 11201 FAX-718-780-0375

Secretary: F
Peter G. McCabe Area Code 202
Secretary, Committee on Rules of 273-1820

Practice and Procedure
Washington, D.C. 20544 FAX-202-273-1826
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LIAISON MEMBERS

Appellate

Judge Frank H. Easterbrook

Bankruptcyt.

Judge Thomas S. Ellis, III

Civil:

Judge Jane A. Restani

Criminal:

Judge William R. Wilson

Evidence:

Judge David S. Doty

Judge David D. Dowd, Jr.
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Mark D. Shapiro Area Code 202
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MEMORANDUM L
December 8, 1995

To: Judge Stotler K

From: Jean Ann Quinn At

Re: Update: Ninth Circuit Local Rule 22

We recently received the following update on Ninth Circuit Draft Rule 22. According to
the Circuit Clerk, the Court's Advisory Rules Committee has recommended some additional
changes which will be reviewed by the Death Penalty Rules Committee next week. They will
then be transmitted to the full Court for review and approval. Following this internal review
procedure, draft rules will be circulated for public comment. The Circuit Clerk estimates that this
will take place in March, 1996. Lw

In the meantime, the current interim rules will remain in effect. There have been slight
modifications to the version we received in May. The changes do not bear directly on the issues
discussed by the Committee. Note, however, that under the new version of Rule 22-5(e)(2), on
a subsequent petition or motion, any active or senior judge may request that the en banc court
review the collateral death penalty panel's order granting or denying a certificate of probable
cause or stay of execution. (Under the previous version, this was limited to active judges.) The
favorable vote of a majority of active judges is still required for en banc review to result. V

LJ
I V~~~~~~~~~~~~~1
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COMMTIIEE ON RUJLES OF PRACTICE ANDPROCEDURE

Draft Minutes of thee Meeting of July 6-7, 1995
Washgton, DC.

The mid-year meetin of the Judicial Conference Commitee on Rules of Practice
a Procedure was he i ashin , oon uy and Fday, July 67, 995.
All the members were present:

Judge Alicemare H.toter, Chair
L -- PssorThomas E. Bker

-Judge William 0. Bertelsman
Ju Frank H. Easterbroo
Judge Thomas S. Ellis, III
Jamie S. Gorelick, Esquire

L Professor Geoffrey C. Hazard, Jr.
Judge Phyllis A. Kravitch
-Juge James A. Parker
Alan W. Perry, Esquire
G eoge C. Patt, Esquire

g .~~~~~ Sol Sebreiber, Esqu-ire
L. Al ,*an C. Sundberg, Esq~uir~e

Chief Justice E. Norman Veasey
Judge William R. Wilson

Judge Wilson attend o e ay -prtion fte meeting. In addition to
DepuotyA Aor ey GeerfalG C ic Te De-ptmn of Justice was represented by
Geoffry M. Knberg, Special Assistant to the Deputy Attorney General. Roger A.
. auley of the Departm aeded the m g on Friday.

Supporting the committee were Prvfessor-Daniel R. Coquillette, Reporter to the
committee, Peter G. Mcable, Secreta*i ;to the co0mitPte, .John K Rabiej, Chief of the

; . Rules Con ittee Support Office of the Administrative Office of the United States
l Courts, and Mark D. Shapiro, senior attorney in the rules office.

Representing the advisory committees at- the meeting were:-

Advisory Committee on Appellate Rules -

-7> r - Jtludge James K Logan, Chair
d., "^s- - Professor Carol Ann Mooney, Reporter

Advisory C ittee on Bankruptcy Rules -
Jude P}ul Mannes, Chair
Professor Alan N. Resnick, Reporter

L
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July 1995 'Minutes - DRAFT Page 2

L , A~dvisoA y ,Committee on CivilRules -

Ju,,idg, e C., Roger Vinson, Memberr ; ?~rof~ess~orE dward H.,Cooper, Reporter
'AdvisoryComittee, on.Criminal-Ru-les -

Ju-dge XD Lowell Jensen, Chair
Professor Dand A., Schlueter, Reporter

L AdvisoCommittee on lEvidence Rules -
Jdg Ralph K. Winter, ,rJr., Chair
Profesorf Margaret A. Berger, Repoer

r P wAlso participt ithe m .ee w 'ete Joseph F-. Spnio, Jr. nd Bryan R.
GarnerG cnsultants to the ommittee, Mary P. Squiers, project diwector Of the local rules
, p'roetJudit~h A. Mc~ nad of the Research Divi e Federal Judicial Center.
Addiiona co'itteeiUpp w p i b ul A. Zigg, Patia A. Channon,

L attorneys in the Office of Judges Prgamsof thet ,Administrative Office, and Judith W.
' rivit and Ane P. R ihe RuesoitteeSpt Oice.

L

INTRODU CTORY REMARKS

ludge Stotler reported that most state bar associatons shad designated attorneys
to serve as their pointof contact'with the rules committees. She suggested that
rmetmbers of the c0mmittee could be helpful intpersudig he remaining state bar groups

L to name points of contact

Judge Stotle,,r reported on action taken ,.y the Judiial Conference at its March
L . 1995 session withespect to the federal rules, including: 1 -the 'nfe rence's approval of
rev.ied offcial bankruptcy f , i re i t'the 'comittee of proposed
' - '" ' '' amendmens 'to FD. R. CIV. P. 26(c, (3)' its- app a of a legislative repeal of the
service povi i os of th Sit in Adm Act, iand (4 its retn wthout action of the
''issue of''cameras in the courtroom the Court Administration and Case Management
Co- mmiitte~e 'fo r further consideration. She o reported that the Conference had

LS -. .ansmitted ,to the Congress its recomedations thiat:s () t'he Congress should
. leconsider FED. R. DEvi. 413-4 15, as a matter of policy, and (2) alternatively, it should

7 ,.enact the comittee's substitute amendments. She added how6ever, that the Judiciary
Lhad not succeeded in convincing the Congress-to act favorablyi on the recommendations.

L ' of the Judge Stotler noted that an adjutent had been .made' in Recommendation 30(c)
ofieProposed LongPRange Planfor theFederal Cours accommodating the suggestion of
...- ,the stat'chief justices that the plan. referspecificaly tothe'need for input by the state
bench into the federal rules process.

r



HL

FT

FT

E

FT

A~~
FT

r

L i

EJ

L

E

I~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~F



L July 1995 Minutes - DRAFT Page3

Th'e chir reported that the Supreme C rt ha 4adopted generlly the proposed
- rulesamts approved by e Judil nfr Sepember :1994 session.

- te Curt had however, changed e word "must' to sh rpalltrghout the
amendments. She added thatthe Chjigef Jutice had stated in correspondence to -the

-n fth tive C4mmitte of t nference ttIn the revisions of the
L Sup e Court, IUes now in progress, [the C 4is giving consideration to the

appropriate use of 'shall.'" Thecurt, moreover thinks"it -sound that inology
change Oi the Fedeal Rulesbe impmedn thor hrather than a piecemeal,
way The KCozurt hadso restored the word "made" g in D. Co iv P. 8(a)(1) to make
it consistent with ED. R C . P. 57(c).

,~~~~ ,Je'ot dlew mais ee d mF 1 e'CA",: nr Ju~~~~ge ,Stotlerrst ted, tha she and the Reporter,_Professor. Coq T~,panned to
aend h eebr19 meigo or Aditati and Case Managmet

Committe., She emphasized th e e toth ta mieoulfill the Judicial
->t ConferenXdce'soigationsunder the Civ stice- Reform ,Act. The Act among other

thingsrequires t l iC~onferenee to study e th operiments in te
r - 'disict cor and to itate proposals for possble canges i fte fderalrules.

Te Chair issued. a statement of policy reg *.e arding t rticpation of visitors at
thp d fe public mee and i igt to oser and meeIts "Of the Committee
L > 'at recess as m e appiat. Te c la t e StandgComittee
meeting i-s nt a meeting where visitors are entitled to spk, because itis a business
meeting rather than a public hearing. .But, n invitation oft*he Chair, vsitors may be
heard.

NITH CIRCUIT LOCAL RULE 22

Lj 3 -Professor Coq!uiflette reported that he had file4 areport -at the last committee
* meet-ing Fexpressingt- the i hat ca Rule 2ofthe nted Stes-Court of Appeals

for;--. W the Ninth Circuitdealinwith procedures in deat penlty ses, was inconsistent
with 'federal lawf inwo respects. (See January 199 Cutes, -pages 14-15.)
.The comittee conurred in the report hand tnsmitted it to the Ninth Circuit, inviting
the .court to consider the vews of the committee and take whatever steps, -if any, it

L - deemed appropriate.

Professor Coqillette reported that in resonse to the conn of te committee,
the N-in-th Ciicuit had issued-a new, interim rule t address the problems cited by the

. committee.. The court had fo esugestfiosmade thecomittee:(1)-to-changeL t; the m d v fx bn h b- n~ id ii d()*r~e fe requiremeto
-individual consideraion of tficats of probale cause. e court was in the processthe mannerof voting or en baccosderaion, and(2t reistteth rqieeth o
- ojf seeking publcomment on the proposed new nile, including comments from the

L attorneys general who had petitioned the Judicial Conference to abrogate Rule 22.
,
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July 1995 Minutes - DRAFT Page 4

Ju, dge Statlers~tated that the ,Nith Circuit was she-duled to address the rule
* . ag9ain-bpefo the e of the summer. Accing, the con, ittee should defer further
-- ' .copnsideration of the matter until i January 1996 meeting.

'-C-ONFERENCE"ON- ATTORNEY CONDUCT

The conuittei adopted without ibjection- Professor Coquillette's suggestion that
,the -,ommitte c veneao day conf to explore atorney conduct issues. The
conlference would b hld nonjunction withthe eommittes January 1996'meeting.
The chair asked Professo o ru 'ltte t w wtte Adminative Office in Mmalkng

arr''ange sforthe conferencean dpreparingda proposed lit of about 25
L ' "knwledebe andi repr'esentaie nvies.

l
APPROVAL OF THE IM UTES OF THE'- LSTMtG

The committee approvdunanously -the minutes -o its January 11-13, 1995
meeting.

LEGISSLATIE REPORT

Mr. Rabiej summarize'd acons.initiated in the ,new -Congessthat would Jhave~an
. pact en the -federal ru, ncdg roposa to amend FED. R. Civ.- P. 11 (sanctions)
- and 68 (ofr of jdgMnt. e e hat . u igihbotham, Judge Scirica, and
, rofessor Cooper met with Cges staf and advised .them of concerns with
several rules-related provisis n pending legislation governing securities litigation.

' Mr. Rabiej reported that o-n Feruaay 8, 1995, the Administrative -Office had
transmitted to the Congress the KJuda Conference's repcaton FED. R. Evm. 413415,
r -Aequsting hat the, Congress reconside these rules. By opeation of law, -the new rules
'- would tae effeo July , ,1-99.5. .He ;tt4that ,agreat tdel ofeffotrt had'been

- .underken by Jud~ge Winterand others tomeet with members-of the Congress and their
'' staff andtou~rge enactelt of the Confierence's substitute language.

K" REPORT OF TE ADVISORY COMMITIEE ON APPELLATE RULES

Professor Mooney presented the report of the advisory committee, as set forth in
hJudge' ogan's memorandum of June 5, 1995. (Agenda Item 5)
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LS~he noted at he -outsetXthat-the committeehad make a policy Aecision
- regrdgthi e appr e teo use inlight of theSupreme C ourt's recent

action in chang it to "sall in several proposed rules amendments. She reported
that the advisoray commteeinr n amndments forJu Conference approval,
haollwed thie .cnvetion f using " shallwhen dithere .is an active voice sentence and
trmustlt when there is a pa'ssive.-voice senten.ce.

Mr. Garner stated that the golden rdule'of drang is that a word should haveAone
* single meanig and houl be .u csistetl. stated- thatthe-word "shall" has as

any -as eight dfe ans Acorigl , he argued titwaopiate
,simiiply-.o change ever "'must" to "shall."

Several members stated that it was --imiportant to proeed with stle improvements
and substitte 'St f hall whre appopria Tey hasized the need tor explain clearly to the Supreme Court why the commnites were maldng the changes in
terminology.

Judge Logan aocepted .a suggfestion .that -the prposd a-mendmnents-subm-itted for
-Judicial Conference' approva' be revised to ,se "shall" througout, in ight of the
Supreme C rt's recent actio. l.He .dded, tough, that his adtisooy committee would
.proceed ep editiouslyto resty the en tire edy .of appellate rules and use nIust" as- the
consistent term to describe a duty to act.

Jub dgeLogan pointed outth.at thea dvisor mmitteeadincorporated.all the
other. conventions of the styesubcommittee in t e popoedamendmentssuchas the
use of shorter sentences and mre eaku o tet He also reported that the advisory
committee had voted -1to. h he- term "in bnc to "en b,.an,? recgng majority
.contemporar usage. Judge Prattnoted that hhad disse-ted on this poini t i the style
su ittee becase the governng sute- uses the-term "in banc."

1. Amendments for Judicial Conference Approval

Professor Mooney statedlthat the advisory comittee was seeking Judicial
Conf~er~ence ap~provalof amenm ents to four -rules - FED. R. APE. P. 21 25, 26, and 27.

LFD R. APP.P ., 21

7 - Professor Mooney explained that Rule 21, dealing with mandamus, had been
published for piubic comrent a second time. The major revision in the proposed
amendment would eliminate the requirement that tihe tria judge be named -and served

a . .ts a respondent ina mandamus preeding. As amended, the rule would reflect theL -. -;reality that mandamus is, noimally, an adversary proeeding between the parties.



F-

I

I I

Li

LJ

Em

n,'

LJI

rE

L

F,

J

Em



July'1995 Minutes -,DRAFT Page 6

L 2 -- Professor Mooneystated, tat t.he only controversial issue raised during
consd iration of -thep a dmens was w1hehr the trial judge should be
acordedaneplci right appea efore'it ecourt o apeals. Shepointed out hat
the amegded rule would require that a opyof the final dispositio othe application for
,'thewrit be. sent iy totheclerk of --t~he tial court, who wouldbe epected to give it O
.the judge. The rule Wold also be. ameded toallow -e thcourt of appeals to "invite" the
trial judge to participate.

rprofessor Mooney explained I that ,the version othe rule first-published by the
L. a committ .ee had-,pry givn t jud a right to appear in the-,alamus

proceeiAngs before theicourt of apels. T, hrwas strong-oppositon in- the publicr r~e~spoe having the tria j e participate apfti in ellat proeeding.
Cojmeut~atorspointed out ha~tX thejudge, afe rt havig ared against one or more
parts in the crt ofapea~ls, would h av 'to esume aig the case between the same

V -. ' .- - pares. Sme membersof ;,the' commitee areed that it was unseemly to put the trial
.judge in the middle. of te controversy,. therebraigoncerns-as to the judge's

' 'jetralit an,,d ob jectiity. By analoagy, t r d t"straight appeal" a trial
judge-- woul-d'not b- be allowed ief def ing hs or her evi dentiary rulings or

. other judicia acts.

L ' , Judge Bertelsman stated that he stongly favo.red he, earlier ,pulished version-of
the mnded n -ile,, wich would have givethe t'i'l jud'ge an express ,right to appear
before the cout of appeals.. He argued that there are cases in which none of the partiesr is interestd in sg the tihal juges actions. is o.s -most often when the
trial* judge isnposes 1editralrequirem~ent's S that.thepartiesfin buridensome or
ob- -ctionablei Accordingly, he objeted'to the amendment' tothe -extent that -it would

L_ elim nte the tral judge's right to appear.

Judge Logan added that *te -comentators who had opposed trial judges'
participatinwe particulaycoiered -about twoaes ( thatthe trial judge
might ask ,one f pa t no wite the brief supp tghe judge's actions, and (2)
that partic ti s ounterproductiveand inefficient i cases when prisoners file an

L -; ' ^ 'application or a writ of mandamu lto force the rial Judge to, act quickly on their papers.
The, applicatons are nume s and sgei Are d withoutlthe need forV advesary proee'dingsb or an appearance by the trial judge.

Ju dge Parker stated that sending notice of the mandamus application -to the trial
,,clerk alone would not guarantee that thel judg woud .actually receive it.

. ACordingly, he suggst ed: (1)add to lin-e 16 the words "and give a copy to the trial
judge," and .(2) g the second sentence of sbiv (b(4) to read: "The trial
court judge m Itay request pe on to respond, but may not respond unless invted or
ordered o do so' by 'the cou't of appeals."

V~~~~~~~~~ok el.
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qe committee Ytookseparate straw votes on three concepts embodied n4 the
proposeddments. .irst.it voted witone oben t require .that the-trial judge
be .giv 6a copyof thea d s ptition and tfnal disposiWton. -Second, it voted 10-
4 to amend subdiiion (b)(4) to prvdethat te trial judge may request permission to

articipate in the appellatepeedings. Thid, :it voted with one objection against
giving the trial judge a ight to appear.

On. Tursday after non -Judge logan distributed a retydadft of e poposed
, amendens toU Rul e 21. Justie Veaseymoved approval $* thedraE T-he -committee
voted A1-1, overdge JertelsmnCSbcon, t approve the proposed amendments and
send t tO th udicia ore e.

FED. R. APP. P. 25

v a. Filing and Service by Commercial Cartier

ProfessorMooneyxreported hat Rule 25, dealing with filing and service, had-been
K , 1', , published iginallywith apr' von ai a paywishing to file a brief or

appendLx usi g the"mailbox lk mst file- the document by first class mail. in
response several commensfrm.L ithe + ba suged that the use of commercial carriers
; should also be au din, t sheadiory committee amended and

-republished the rule to aowfing by Treliable comercial carrier." The second-round
Of public c ents, however,`produced-several warnings that litigation -would arise over
the meaning of the word "reliable."

Thus, the aoy mmite's crt drft would alow the use of commerdial
rcarriers but omitse tr reia Itwould allow a party to use the mailbox rule if
it gives the paper.'to a com i carer who will deliveit wIthin three days. It would
-also al service on another ty b commercial carrier.

The public coments also pointed out that it would be difficult as a practical
.- matter for recipients of d~ouents to distinguish between personal serce and deliveryL .by commercal carrier. Thus, the nile had been further amended to provide that service

*may be made by icomimera carier if te carrier is to deier the paper to the .party
,-beingservd withi tee days of the carr recept of te paper. Rule 26( was alsoK e amended to provide the 3-day extension re~ard~ of the method-of service, unless the
document is delivered to the part on -the date of service.

K The committee voted without objection to approve the proposed amendments and
send them- t the Judicial Conference.

re
b. Electronic Filing

L
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.Professor Coqillette ,statedthat the reporters had convened twice to draft
,,common language .governin eleconic filgof doc nts with acourt. 'Their common

-. language would be incuded in propod amn, dment to FED. R. APP. P. 25 (a)(2)(D),
i'-. R. B P.5005(a), and FED.. Rv. C. r. 5(e). He'pointed ou, though, that two

technicA changes i laguag had to be ma deto accommodate the bankruptcy rules.
propio v of th rl e ref to tefling of `"documents,"

rather th " apers to clariythtpubli access requiemnts under the Bankruptcy
Code il apply toelece datathat mayn ein tngblepaper form.

r Seod the banruptcy ersio otains additonal references to the Federal Rules of
L. -pt Procedure tmsevestothose d. Ruesof Civi eure

icportd byferene into the ankt Rules, and to-'107o'f the Bankrutc
g Code.

T~he committe Xvotedwithout ob j ctiopto:,-apprv the prosedommon
r ~~-meidmnts to te"-appella .te, bnkup, civl, and "criminal rules, dealing with

elctronic' filing, and send fthem tB the Judicial Conferecee

r ~~~~~~~~~~E. R. AP.P.26

Pr o~fes~s~or Moo~ney reportedtha~t thie p~roposed -changes i Rule 26 were
-c~ompaionamedments to thiose of R. ule 25. Thywol provide a 3-day extension if a

party is served by comercial arrrunless th-e .party has ,received the paper on the
,, > date of s'ervce. The intent w~as t~o aLlow an extra 3 days if delivery is ̂ by ,commercial

-carier, but not if the papers 'have' actually been -delivered on -the da-te oft service.

t -W. se¢.¢to i~nclui the posiiit fa papr being served "bwefore" te ,date oQf serv~ice.Judge Lo¢an s$uggestd improving the lanU age b, y cosing the proposed amendment with

seem Some mem erspinted u apoleit h dorat languagie i hti ol

C ' ' ''the wrs: ",unles~s the paper 'isdelierd -on thie dat~e of' sevce.'tl He ,also suggested
ng fm the cptin te w s, br Commercial Carrer." Judge Pratt

- moved to eliminate the w~ords "or ackniowltedgement"' on lne 7-8. 'These changes were
r ~~appoed by the commte without objection.

Th conunittee then voted to approve the revised rule and send itdto the'Judicial
[: ~Conference.

FED. R. APp. P.27

Professor Mooney stated hat Rulh e 27, governing moetons, had been entirely
rewrtten , by the advisory ommlittee. The Would require that all
-arguiments be mad e in the motion itself. Separat brief; would not be allowed. The rule
also-would provide a rght to reply b ya response and would impose page limits on

ir~ ~~osmc.T~-4te'wt-oal~-ndt-,,dyidheysb~-.cmeca
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L motions and responses. The advisory comminttee had-moved tlhe requirements regardingthe form of motions from Rule 32 to Rule- 27.

- . Professor Mooney stated that, upon the advice of Mr. Gamner, the words "with the
following exce sould beremvedom es 86-87 and the to indentedr -paragraphs follgsould be it itote text as additional sentences.

S he also pointed .out- that Judge Stotler had.-.noied a difference between the
lan g in Rule.27 an the lgugote pred ame.ndments to.Rule 32.
r ofsor, -M1 t e a dvisor commitd dwntwthe language f. the

two'rules 'to beidenticaland would change Rule27t incorrate the language of
'proposed'Rule32.

L.
Mr. Pepri Doted howevert he proposed aniendments. .to .- Rule .32 had not yet

F. - been published.' ..... '-,e suggested that e -to Rule 27 be deferred until the
. .public commes hadbed o,:Rle' . . . ot Boulescoulthen be considered
.'together. Other membessuggestedthat additinaraftincangs were needed in

-Rule 27.
!

een ,Mr. Perrymoved to table apra, l ,of Rle l until -aft1er public comment had

L, 'be recieive'd on' Rule 3'2.' Themotio was approved iwithout objection.
2. Amendments for Publication

FED. R. A-.P. 2.6-M.1

,, PirofessorMMooneyreportedthat Rule 261.1, dealing with corporate disclosure
.sitatementshadbeen eorganized y -. the ado iommitte to make it easier to
undertand.Theprncipl substantivehan would ws what a corporate part

P , - "'mst disc . heae dela rerm et t a corporate party
dentify subi.diaries and affiliatesthathave issued shares tthe public. It would requirhe
.,, disclosure only of a parent corpratin .and ofanystocholders that-are publicly held

L co'mpanies owning 10% or more of the'party's stock.

hI~~~~~s. (Soeli~ck suggested th~at ,the ruleb ma~tch~ed up wit thae ,canons of judicialL ethcs sncete*re ,is ahigh lelf p cone on the issue of a judge's financial
,inte rest~s. Judge Ea~ste~rbroorcmended an~d Jdge Lo~gan -agreed, -that the views ofrithe Commite on Codes ,of 'Co ,dus ld bef solicited expressly -during the pub-lic

L , comment period.

,Th-e omtItee vted ithout objection to approve the proposed .amendments for
I.' publication.
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FE .R. APp. PP. '28

Ptrofessor )Mo9ney pointed out that the changes toRule 28 were merely
14 .,coZifoing amendments to theproposed c hanges in. Rule '32,plus isome stylistic
improvements and cross-reference changes.

7q,- .The ,ttqeevoted withoutobject"Ion ,.to .,approve ,the.-proposled amendments for
publication. On request oflJudgeaLogahwever, the c e later decided to
withdraw Rule 28 from ,publicaon

L.
FED. R. APP. P.29

L , . ^ Professor Mooney.stated that Rule -29, goeing amicus ,curiae briefs, had been,
rewrittn entirey. e ajor hhn-ge dtat te propsedbief be filed' withL the 'moion for l aveIto ile the bbrief. The emotion:would ,have -to show, the relevance of

mhe' iatters s .by the u ani h veto cply 1with all te
,ireuiement s- a b-specen R .2,'It tod' a limit-on the length of an

fl i amus brief at h e let ,ofthe . ncip It'would also make clear that an
-amicus may-not file ,a repy briefand would n have the rght to participate in oral
argument.

L A The committee voted without objectionA toapprove the proposed amendments ,for
publication.

ED. R. APP. P.32

Professor ,Mooney reported that e prncipal dhanuges made in Rule 32 following
publication were as follows:

1.- Te nLle, as published, had provided that briefs could be printed on both
'sidesof a -pa,. In response to a' great any negative comments, the
"advisoryw commitee decided to change te rule and allow printing only on

L- one side.

2., In light of criticism from ,the public that the requirement of 300 dots per
-nc was to chnical for the '4,t of the rule,' the matter was moved from
the text to the committee note.

3. -All references to -carbon copies were deleted.

4-. The preference for proportional typeface was, deleted in light of many
L' comments -from judges expressing a preference for monospaced typeface.

LI
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5i5., In response to a large number of comments from appeate udges that the
proposed .rule had not mandated alarge enough typeface, .the advisory
',commcittee hanged the rule to specifya m of ,14,points.

6. Thre vre ie nt-for monospace typeface w,.as, increased toa maximum of
0-1/2, characters per inc since some computers have -more, tan 10

fmtonospaced characters per inch.

7. The proviins,.for, pamphlet briefs were elimintmed because these briefsL - are veiyrare. Moreover,. elimination ~of the provisions wo.........................uld result in a
simpler rule.

L ThI8. Tema um length of a ,brief was fixed a-t 14,000 words, with an average-
-of not-more than, 280 wrs per page.

9. The- "safe harbor provison was eliminateforroportional spacing, but
retained formoospced briefs. As publishedthe amendmenlt would have
r euired -anattoey to cer c plac w ihe word count. As
a,,,e..-dedthe certifican would be -iiore'detaled :and'would apply to both
proportionally -spaced biefs and monospaced briefs.

L ; 10. As amended, a brief ,would have .to lie "Kreasonably, flat" when open.

11. The restriction on the use of sans serif type was, eliinated.

Judge Easterbrook reported tha mi,,any ap te.1judges had stated that they
.w~ould likie .,t~o receive copies of the disks on which l'bre gre ed for the judges7 use
in writing their opinions Accord ,be sggested tha Rul 32 might be further
.amendedto requir that w thir brief by computer they should
provie a disk tthe ceourt Such aos w ouldnot reqire hem to prepare their

L - briefs on acomputer, but it wouid rquire thm to gve a d to the court i ey did in
fact use a computer.

A :traw vote was taken ,on the, concept of requiring that-a, diskbe filed with the
court, if neis Vailable. 11ie concept was app, ovd wihqout objection, and Judge

-. Ea;te-brook was requesed, to prepareappo rate draftilanguage to be included in the
pckage of amendmentss to .Rule 32.

' ,,, ,, Jdge Logan suggested thatit might be better to send the, proposal on filing disks
back to the adtcontee since it ha not considered the issue. Judge Stotler
added that itwas unusua-l for th e Stig miee draft and publish a rule
directly. Profesor Hrd em azthat it was 'essential for the rules committees to
take their tie .and draftproposed amendments in'a .careful and thorough manner. It
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.was p~artic~ularly important to resolve adrafting problems with Rule 32 before
distr'bution fr ,pu~blic commentbeauset ,ha-d' ,already been published twice before.

L ,,,,, ' lThe committee voted 8-5 todefer publication of the-proposed amendments to
Rule "'32 pending resolut' all nt ding dratg issues

KJ s Sweveralm~embers sst~atAedat the<y,,had additional suggestions.¢ ,gto prove nth
language of therule. n esponse Judge tgan poed having e advisory committee
cns-ider all thesuggestis ank the Stand ommitteeat its January
1996 meetin' with a revised versionofRiea 32.o ' Accordingly, the comi ttee agreed
'without objection, to, defer fritheraction onkRule-32.

, Jugdge Logan stated-that ,the prop osed amndments to Rule 28 were dependent on
Rule32- Accodigly, he recommiended at Rle 28 aso be .defeied for further action.

The committee voted witlhout lobjection to defer talding action on Rule 28.

U / ther hudgbeen toog repoerted that hew, sympathetic wit o thecomplaints by the -bar that,
mthe itt had een ani y chngesinthe e ehweveT, that the Advisory

,OMMI eoA pllt Rulesha d aken the c s projct verysiously ad had
proposeda subtatlnuber o d to thenao s r i torder to ethimiate
-local .court rules .an theeb achievereatnational ui ormity. He suggested thatvthe
effort could result in eliminating as many as half the. local appellaterules.

Judge Logan stated that he et to peset artled ipackage of the entire
, body of the Fedieral Rules Ap te Prdurer odrao by the Standing
,,,,,'' Committeeat is January 19,,96 me gHe suggested that itwas very important to
-,,document the style impr mn ts dto e hasiett nohangs in substance are
intended uness clear iden as He ggesid tat e public commnt periodL should be' longer than normalandthathe restyin g ;project sould be explained carefully
to bench and bar.

L FED. R. APP. P. 35

P.ofssor ,Mooney ,reported that the prin cipal proposed change proposed by the
. advisory committeie was to e te a tap in the rule. When a part- files a motion for

a pan li Tehearing, the filin tolls the tim fo filing apetiion for certiorari in the
r . ., Supreme Cou-rt. On he other 'had, when a party files a suggestion for a hearing en
L banq, it does not to 6fthe time for flig a petition for certiorari.

The advisory committee decided to elimiate the trap by treating a suggestion forL hearing en ,banc the saame as a petiton for a'pnel rehearing. The committee also would
change the term #suggestion" for a hearg en banc- to a '"pfitoh' to further clarify the

L.
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L -rule. Cporrespondingcphanges would also be ma.de, Rule 41. 'Professor -Mooney
reporte, tiat the Supreme Court had been made aware by correspondence of the
advisory committee's proposed action and had not voiced any objection to the
cb-- rmmittee's approach.

Judge Loga added that the pertinent Supreme Court rulep pr-ovided that ifHa local
circuit rtuletreated a s estionfora heaig en hanc these a ,petition for a panel
.eheangit wiould itoll thime fo fling , a petition forcertio'rari. Thus, the proposed7 am~endents to, Rul-e 35' wud'supersd localrule' variations withl a natinal. ntorm.

Professor Mooney stated that the advisory commite at t est the
Soliitor G a,. wouldl-o amend the'rle to sefy that i ircit conlicts are a
matter of,7 6eetional inp e t aji arh ing kn banc. The committee
also added-a new 15-page limit on the length of petitions.

The commi1ttee voted vwithout objection to ,pprove thegproposed amendment for
r ,publication.

FED. R. APP. P. 41

Professor Mooney p d Out that soe of he amendments were dend t
coordinatewth the - t-proposed 'ae, ',ents to Rule,3=5. Tey , also contain a- new
provision added at te reestb o e Dertment of Justice, statng that -the mandate is
ieffectivye wh issued. ' addition, th would ce , th pres vepeod-for ,ak stay

,ofmandate from 30 days'to 90'ys. A cout thouh isathoized to'issue a stay for a
,periodshorter than 90 days.

Judge Easterbrook exprsedoncernthat the language-,-, fe proposed
amendm~ibent c read as$ivngap an autmtic 7 dayis delay simply by fMiing a

L -,',-mo'tion to staythe madat. Moreaover, ereappeaed to bezno limit to the number of
stay motions that a part culd ile. Judge, Easterbrook suggested, howoever, that the rle
be~ published in its current form and t:hat the diu b addressed after the close of
the comment period.

r The committee voted -with one objection to approve the proposed amendments for
publication.

REPORT OF THE ADVISORY COMMIEE ON CRIMINAL RUIES

7 . ,,lJudge Jensen presented the report of ,the advisory committee, as set forth in his
-memoranim of May 23, 1995. (Agenda Item 6)

L
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1. Amendments forJudicial ConferenceApproval

Judge Jensen reported thatI ptheadvs committeehadpublished proposed
amendmngfitst o FE. R. Cpu P.1 and 32and h'ad held public hearings on fthem. "The
- visay Scommittee had conered the ,pubi com ts, made several changes in the
proposed amenmens, ad voted to reomedtap v he eJudicial

F -Conference.

rE D. R. CRIM . P. 16

a. Disclosure of Expert Witnesses

K -- The proposed amenments to Rule 16-a}(I)iE) and Rule 16(b)(1)(C) had been
requeted'bey 6thepatmentofJstince. T woud ruie'te defendant, on request,
to provide -peral .disclosur'e of inf rato onc n its ,epert-witnesses on the
defendant's mental, cndition. 'Th e' rnment ewol'be required tov make reciprocal
disclosure.

The committe voted' without objection' to, approve the proposed amendments to
. --it 6a)(1)(I~) and 1()(C

b. Pretrial Dsclosure of Witness Names and Statements

rThe proposed amendtents toRu le 16((1)(F) andRle16(b)(1)(D) would
requie the governmntt to discle, 7 days eIf'oe tral the names aind statements of
,wtesses that it intend to cl durin it case ief. Disclosure would not be

r- require, howv i a y fo h beles in good faith that
pretrial di sure ts i aon woud traten th safety of any person or lead to
,obstructio of stie, a 2) fles unde sealan, ex pae, unreviewable written
s.tatemenlitt to t effect. The amendments would applt reciprocal discovery
require-menis o he defense.

Juhdge J. ,en~sen reported that at the suggestion of magstrate judges, the advisoxry[C commnitte had irestred application of the rule to felony cas t had also clarified the
tiulet provide explicitlythat the attorney for tihe'governmet may decline to discloseL. either the witness' name or statement, or both.

Judge Jensen asserted that reasonable pretrial disclosurre was sound public policyr aend tat 'the r~u'le would- further good tril management. Amon'g other things, it would
eliminate the need for a- cour to stop a case in the midde of a trial. He recognized that

J thie rule' presented a, potential 'oncwith the enckAct, but argued that it wasL appropriate to p~roeed, us~ing the Aules Enab Act process to bring these important
policy matters to the attention of the'Congress.

L
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Ms.,Gorelickstated'd that the1 Departent , of Jsiee , was strongly opposed tothe
, proposed amendments She arguiedthat teir discosure requirements were erent

rm, an, more extnsive an, those requiren Jencks Act 'She'added that the
L- Departmenthad wore d hard'-t avd problems. of dlay and distupion of ial

" maiiagemnent. It hadalso e edin-ex traing of prosecutors and cooperation
7! ~withjudes tioresolvediscverypobes.-, esta-tedhat heDepartmcut instruted-its

L .- 'p,,rosexicutors' to, provide -the names and statements of witnesses wherever possible, when
t here isno danger-t witonesses.

L+ She. emphaized thatate treqirnemntvin the proposed rule that te United States
.a~ttorneycertify that witness is endangered wasbothnexcessively bu-r densome and
impracticl If a p etoweiently sure o a i threat;,:he or she
m''Pig~h~t not ii to file an affidavit. The De,parnt simply did not have
the'' re'sourceis to inestigaeeeycs before filig' a ertificatio. The -proposal, ill her7 ' opiionwouldincreashehreatofdger tses and woldoresAult in less witness
cooperation.

K . She stated that she and the Attorney General-,had een following the proposal
clo a id ot b th h a e poble whdsclosure of preia
infor.,ation ,'The Department adreceivedfew- complaints from judges about pretrialK disclosure. She aded th'at .'whea court-rrdered retal discovey, the Department

./ 'Icomplied with the ,order.

Ms., Gorelick concluded that if the prposed rule were, approved, -the Departiment
'would * figh, it n, the Congress beause ofit ,caneov'er the sfety of witnesses,
especallny in violnt crime cases. She also statedthvatvictm gfoups would oppose the

K4 proposal.

rfssor 'dScblueter stated that the advisory comnittee hadheard and considered
Lall these concerns i.the pa#stand had'delayed pbgflishing te' draftonseveral occasions
asa court'esy to the par mefnti of ust. Theco mitt'ee had made several

-~b con 1 ,tcess~ins in the aft, luding givig the UlnitedS~tates attorney *the right to avoid
L pretial discl-osue simply byfiling a confidential unrevew abie certification with the

court.

L ; K Professor Schlueter pQinted out that, several amendments had already been
enacted t the Federal .Rules of Ciminal Procedure and the Federal Rules of Evidence
that -r e the govemeto disclose the'names ad statements of witnesses before

L tr'' "i.,al. He also stated that most state utsnd the-military courts routinely provide
defendants with the names, addresses, and stateements of witnesses before trial.

K , He c~oncuded that thie public comments on the proposed rule were
ovetwhe ly favorable Ms. irelick responded, however, that the United States
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atto~rneys were str~onbgly.op~posed to theamendments, but they had-not chosen to submit
comments.

Judge Bertelsman suggested and Judge Ellis moved that the'court be given
discretion finthe rule to set a tie for disclosure-sorter than-7 days before trial. The
cmmiIttee approved theImotion withon objection (IMs. Gorelick).

JudgeEasterbrook stated that the committee notewas not very clear in stating
' that the-proposeamendment was in conflct with,.the Jen cksAt. He stated that he did
not believe a'good enough case had een made to take-the unusual step of relyig on
"the'supersession mechanism in-the ARules Enabling Act

L Afte a anumber of drafting improvements had been ,accepted, the committee voted
:'7-6' appro ve te leand sent to 'the uicial Conference.

L , Judge-,Stotler stated that aminority report should be drafted, and Ms. Gorelick
agreed to prepare. thereport.

Judge, Bertelsman then asked to change 'his yvote and have the ,committee
,-'re-onside~r thie rule. He stated thateventhoughe lved- thiat-tmhe amendments were
ben.ficial on the 'merits, theyhad -no chance o sceg unless they enjoyed near-
'unanimous support, on the committee.

,Te nomittee voted-11-2 to reconsider its vote approvingthe amendments It
K then ,voted 9,-5 agist sedn 'the proosal' to the Ju~dicial Cfonference.

Mr. Schreiber moved- to oid a e conflic t he J encks Act by revising
the proposed amedets to limit pretrial disclosure to the names of witesses. All
ref ermences to staement of'witesseso be eliminatd. Judte Jensen respo.nded that
t ad''' visory comadtee would probably this proposed rinalthough it would be less
than the coiittee had proposed.

L. , .Several members suggested that the proposed revision would eliminate any
-conflict ,twith thie ,e s Act. M Gorelickreplid that even if the statutory conflict

_ were removed, the Department's poicy'concern's with the amendIment remained.

The- committee voted -2 to' redraft the proposed amendment and limit pretrial
,.'disclosuretothe names owitnesses. Ms.' Gorelick and Professor Hazard were in

L . opposition.

The committee, then considered a clean draft of the amendment prepared by
K Professor Schlueter and Mr. Gamer, reflecting the vote-of the committee to limit

pretrial disclosure to -the nam-es of witnesses. The revised draft committee note would

r
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,late .any; reference to the Jenks At -Mr. ',Pauley stated that the proposed redraft
was'.defetive, 'in hat it app'eared to allow the outis 'an defense.counselto challenge
t.,,he good faith theUtnited Sta~t~es attorney. -He suggese -at the courts could expect

' - routin challenges and satellite litigaion. ,,He nid several menbers -of the committee
su'ggestd substitute language for ttext of-the rule and the committee note.

Judge, Wilson moved to,,adoptssubstitute language .drafted byJudge Easterbrook.
The vontee' ap v -the e withine objection.

The committee ap t roposed amendments to the rule
and sendtem to t, Judcia C. Klbergand,,tPoesOr Hazard
dissented.)

FED. R. CRIM. P.32

The amend~ment to Rul 32(d) had been Proposed by the Dep n t of Justice.
pretsent rule has been interpreted as nt aut court tob ( eter ,an order of

,,frfeiturebefo~re sentencing. Th amendmentoul~d.permit a,-court to enter a
> ,' rebmnatyforfiture order at any tie be~fo~resentencing.

No, uforable comments ha4dbe~en -receied ;.on ,-the rule during-the publie
,coment peio Teadviso c t hover, e a number ofyminor

mprovements inithe, rule' as a -.result of the comments.

s ' -.,cThAeommittee -voted without objection to approve the proposed amendments and
E Ju- " .sen t to the Jdicdal Conference.

2. Aendmentis for -Publication

r .s Ju~dge Stotler sugges~ted that the c,,ommittee address as part of a single discussion
L. the proposd amendments that woUl requi attorey paticpafi in voir dire in both

riial and civi cases. (FD. R. CRIM. P.24 and FED. R. Cv. P. 47).

FED. R. CAM, P. 24

,-. udge Jen~sen re~ported that t,,he proposed change t Rule 24 would give attorneys
a riht to engage in vor dire after theehas been a pr ny voir dire by the judge.K .+--- He sated t~htthe advisory ~ommittee wasoftheview thatvoir dire is better when the
atftrneys paricipatei it. Moreover, he said, att orey paricipation helps the court in
dealig ,with challenges to juro, and it promotes the goal-ofa fair jury. He reported
that the proposed amendents had beenapproved by the advisory committee on a 9-2

L_' vyote.

L
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LHe pointed out that the text of the rule drafted by the -advisory committee
-differed in some respects from that preparedythe A ory Committee on Civil Rules.

r Under the langua of the oposed c l in, the court would conduct the
L - . 'trelimarpy voirdire," the att s would coc a supplementalexamination" of

ospectveusa tec urtcould p le reasoble lim on-and terminate-the
L ' nsupplemntialexamination by the attorneys.

The comittee engaged i ly discussion o the mer-its of the proposal.
Strong differences of opinion wrexressed. TheI e in favor argued that the bar should
be gieve an op ponity t c e ln p l T s d that only Judges had
-made thei ews eeshould publih the proposal- i orderrtobenefit fr he comentsofracticing lawyers.

Those opposed tpemp-hsz that rrentrules permit attorney
yo d ireandmostdl i fac lowsoefo of pat bylawyers. 'They
bjecdtforcigaudgesto r ie atoreyvoir dire inall cases, egardless of the

,type of case a64 thoelo l , l,.-gal', That tere ,was ulo empirical

-basisfor audat han prc eand requig asge national rule.
nsum nray. they arguedtht t c mee should respett local legal cwlture and

shouldA ot attempt t x something tha is not broken.

L. Some mbembers epressed concern that thee proposed rule would-create a new
right and provide new gruns for an peal. rofessor Cooper pointed out that the

-. civil advisoy coMMIttee w YTveY ses ivtoth iss ue of appellaterevew. As a result,
the text o the committee's dratattempd to i pellate review by providing
explicitly for sn limits et by the cot its discretion." The committee's
proposed ntote, oreoed to heba discretons -of thbe ditict court,

.- -specify t on a clear abuse .y a tial udewould jsty a reversal by the 1rt of
x~~apas Prfso -clee agreed stain that it wias zals the intent o~f the riinal

' adisor -commite to agie maxim discreton t the trial judge.

7 - * - Members suggested that t~he langtuage of the rule was uncertain and thlat there
;,, - :were diferences betwe te resetv prop.osals of the civi and criminal advisory

cmmittes t was unlafor exmlwhether te amendxments tgave an .attorney ther ; -rigt in all cases to a~sk question .orially as oppoe to the right to suibmit written
rqestions to the ourt. Professor -Hazard recom nd claif of thse text of the

:"rule .or the committee .note.

L Mr. Schreiber moved to elimnate the word "preiminay from line 3 of the
crmal v-ersgion o the ,imend ten'. Thecom mittee appr oved. the motion with one
- bjection. M. Schreiber also moved toadd the wor thowev'er' on line 4 and the wcord
-° "oraP on in 6. The committeeapproved thte motion wlth ne objecion. It er
- 'voted to makea tese cges in both ehD. Rf -CeM. P. 24aand FED. 11 . P. 47.
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-.Professor Schlueter stated that both the civil and -criminal advisory committees favored
. ~publishg simultaneously both versions of the proosed amendments. Ms. -Gorelick,

K - however, responded that only one version should be submitted for-public comment,
coverng bothcivil and criminal cases.

L . T> ,h,,e,,commi ,tt,>ee fist voted 8-7, with the chair breaking the tie, to table the
proposed:rules. -,,Itler voted 7-6 t unt ble 'themtto have Professor Cooper and
Profe~ssoMr 'Shluetewo0rkout diffe renes in language b'etwen the civil and criminal

-erseion's o~f te, rle, and o ae the cmtee consi'der th~e.,matterfur~the~r.

-, J,.udge Vison, Professor.Sc.ueter, and Professor Cooper subsequently presented
7, versionOthorter

e..irarfted, Cmmon d the'proposed aend n r tts.

.Piofessor ,Haardstated- ,that gre(ateer timne an'd care should be spent in draftng the
L propose uaiendme~nt. 'He .sugesed -that, afqterprelimi~nary ,condenration by hfie

Sta- ding Commtte, they. sWhould bereferred backtothe&* advisory committees
'.~~ fo adiinl ateno. Te harta~d~dedta it had .....................bee the,'consensus 3of the Standing

L Comm 4 itte i'n, .the past that drfig issue~s generaly sh~ou-ld bteresolved ,b~efore thle
.meetings, ratherthanat gthe meetings.

, .- , ,Ot~her mem~ber~s recommended that te amendment, ~as .revised during the course
"d the meeIng, od e distributed for pl coent immediately. Judge Vinson

- ', added tt he w,.as onfident tt the civil advsorycommittee would be satisfied with the
revisions made by, te Standing Committee.

T com7mittee -then approved several drafg changes in .the proposed
L' amendment suggested by -the members.

the co.mittee voted 8,. to .authrize publieation of the -revised amendments to
JLi'fl.LRW.P.4i7andF'-i.R.CiUM.P.24.

L - ,RE.PORT OF TH AD)VISORY COMMHTIsEE ON BANKRUJPTCY RULES

-J, ,lu~dge,' Man~nes reported tht the advisory comittehadprepared for pubdlication

add,, edeva j~~nie, i,.th 'r en toiIdpem tlx rvsfiosf

the anuoptcy Reform tAh of- 194. He als notda that the Act had amended oED. R.

smevea amegdenstothe ~bankupc r ncssr o mleet h roiioso

NK' ' -ic. P. ,7004(h)over he- opposio of te Judicial Confrence-to require that
se~rvic on insured depositonry institutions in adversary procee~dings be made by certi~fied
*,mairather t'an first class mail.

Jrofessor Resnick pretsened the repoart of the advisory committee, as set forth in
Judge Mnes'memor um f Je 1, 1995. (Agenda Item 40)



ra

rg

I

L

7,

l
iI

0

K

LI

U
U

I?



July 1995'Minutes -DRAFT Page 20

L -1. Amendments for Judicial Conference Approval

7 . . Professor-.Resnick ,.reportedthat, publi comment on the proposed amendments
L -bad' been, very light-.' Only 11 ltero s had be.n xeceived, including wo from bar
associationsvoicinggenlapprovalof tamendments. N e he recommendations

was viewed asltr vetsa.'Te itte He'aedhe sed ldublic hearing for
iack of witnesses.

FED. R. --BAN.Tr10
LJ

The ule wldbe amende, to, provided tat, theanewladmnist~rafivefee.set by
the -,dicil Coferencan y oee C rnceand payable at the
comm-encmen of acse- y be paid in nsta nswth ourt approval.

r 'EM. R. BPA P. 1007

The rul-ew oulid be-amended to ptrovietat newshdules and statements -need
not be fled when a case is cotiverted to another chapter of the- Banrauptcy Code,
re g, ..ess oft.e chapter under whichlte ca se as p einbe conversion. 'The
existing ruled applies only to conversions of ases from Chapter 7.

L '/FED. R. BAN. P. 1019

Paragraph 7 of the rule would be abrogated cons.isten wi *he proposed
abrogation of 'Rule 3002(c)(6), infra.

5b.,t ~~~~~~~FEiD. R.BN. P. 2,002

Professor Resnick stated hat ,Rule 2002, governing notices, would be amended in
several. 'e spe ' .Of particular note as A.a chage that would rsult in cost savings in
'adinisteig Captr 7 casesJ. Twrd t he conclusion o a Chapter 7 case, the trustee is
requi to file a final reoort a 'd a final account Un'de thecurentrule, both the
report and the account .must be mailed to all creditors. Th advisory committee believed
th'at itwould be sufficient to- send- al creditors just thireport .andnot the account

. -,ZThe advisory committee also clarified and signfcantly restyledsubdivision (h),
which authois the court t sen notices only to those creditors who have filed a proof
of claim.

b2
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F ED. R. BANK. P. 2015

Rule .20 15() and (c)would be a to cla that n a Chapter 12 case or a
Chaptr 13 c n a deor enaed in business the debtor-or trustee does not
ha-ve tfie an inentory of thie debtors proerty,unless t'he cort orders otherwise.

L F. R. BANK. P. 3002

P-rofessor Resnick _reported thatunder the current Rule 3002 an unsecured
or or eqy s ity holde t file a tiely .proof of claio terest in order

fo bhe claim or interest t e . He sted that several courts had held he-- rule
i d on the grat t wit §76 of he Ban cy Code, which
-:recognizes that in achaper7cseo -odi a claitt has been tardily filed

y b entited orceve adistibuton. O hwever, hadupheld the rule.
Th .advisory committee expened agre da of ef t g toimprove Rule 3002 and

* . mak it consistent with t~he Coe. At found a way to do so -by ,abrgating Xsubdivision
)( and addin () t tee. Tse poposedchagesr"had- ben distributed for pub io t on September 1, 1994.

t~~~~ater. in 1994, ho7wevr, Czngress added -§ 502(b) (9) to te::Banrptcy Code to
- clar the g cdi wo tily ea pof d claimi. As a reslt, the

> - -c~nimttee's proposved amendmnt were no longer snecessary and were deleted following
ate co et od. Te a or comitee, ifnstead,c e nille to simply

onfor to the 1994 legislation on fiing proofs o claim.

-Rule 3002 wouldalso be amended to eliminate any distinction between domestic
and foreign governtmenal units.

FED. B. BANK. P. 301-6

Pr. ofessor Resnick stated that the advisory comite propsed -abrogating Rlule
C B~3016(a, because it is probably in~consistenwitA §- 111 of thie Bankaruptcy Code. The

L co^Wud be a pplied in99 such a wa asto extend the debtor's statutorly .prescribed
exclsive perio for filing a Chae 1 plan withouta finding of cuse by the court

# -~~~~~~~~~E. R. BANK. P. 4004

Tthe current rule, d a mong other tigs, provides that a debtor in a Chapter 7 case
L - ~must be granted a dicatrg unless one of four conditions is -pr~esent. The advisory

committee would add to additioenal grund for ling or ot grantig a discharge,
.l.e., (1) when a motionis p n to extend thetime fr filig a complaint objecting to
t andischarge, a0d (2) when the debtor has not paid tie filing fee in -full.
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FED. R. BANK. P. 5005

The amendments t~o DRule 505(a), .authorzng electronic iling .of documents with
L the court, wee ap~proed bj the comnmitte erlier n tihe meeting in connnection with the

approval of FED. R. Ai'P.P.. 25, supra.

L FED. R. BANK. P. 7004

Professor jResnickstate~d that thecurrentRule 7,004 s ny the provisions
of F. R. iv. -P. 4 applable ,in adversaryproceedings. The cross-references in Rule
7004 o ,Civil Rule 4,:however, are'to Rule 4as ,it exisein Dieicember 199. That rule
was later amended in 1993. The advisory committee would aimendBankruptcy Rule
S7004' toconformto bO 0'193 amendments :to FE. R. CI. 'P. 4.

.Professor Resnick, also pointed out that the Congress, as part of the Bankrupty
Refo- , Act of 1994 a de new subd ion eringsericeof process on

F aninisuiredepository insttutidn.n ankrt, sev i m made by first class
tail. But under'this Congressioay enacted rule,ceied mail is required for service
on an insured depository instlituion.

FED. '. BANK.P. 8008

Rule 8008 governs te filing of paper s-ian appeal to the distic court or
L bankruptcy appellatepanel. The adviory cmiteewuld incrporateinto the rule the

prposed electro filing pvonsof Rule 5005.

FED.MR.'BA.'P. 9006

The rle wouyld be am ended to "conform to the abrogation of Rule 2002(a)(4) and
the re'numbering o6fRule 202(a)(8) as'-Rule 2002(a)(7).

The committee voted unanimously to approve the' proposed amendments to the
bankptcy rules and 'send them to the Judicial Conference.

2. Amendments for Publication

fo, Professor Resnick stated that most, ofthe proposedamendments to be published
t;comment ha~d ibeen designed to impl nt the provisions of theBkruptcy Reform

L -- Act of 1994, 4wich amended approximately 60 sectionsb f the Bankruptc Code.

, M
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qED., R.BANK.- P. 1019

Professor Resnick,,statedthat, the ,curretl r ,.deligwith conversio of cases to
,Chapter7refers to .the "supersedeicaxse" and te oglpetitio t therefore leaves

- .the eoneous impression ht onverion -of acase to anotherchater results in a new
- case or a new pettion for relie. Sbis ( nd (5 o be amended to delete

these plrases. The advisoiy committee also reorganizedandlrestyled subdivision (5) to
make it, easier to read.

FED. R. BANK. P. 1020

'The new rule wouldi impleme'.nt thepriionof 'the Bankrptcy Reform Act-of
1992,4 that permits an' eligible debtortoelet tobeconsidered a smallbusiness in a

;,- Captr '1 ,c~ase. The proposed rule'woulspecify.t heproceduresandtime limit for
.making the election.

FED>. R3D. BANK. P. 2002
. .~~~~~~~~~~t

,The advisory committee would amend Rule 2002(a)(1) to add a reference to
§ 1 104b) of the Code. The c w, e that 20 days' notice be given of
t ' neeig of creditorsto eledta trutee ina Chapter 11 case

The Bankruptc Reform, Act ,of 1994-,mended_§ 342(c),of theCode to provide
* ,certain additifonal ifonnationbe included inthe ,caption ,of everynotice required to

be given by a debtor to'-a creditor. Te pamenm t o -Rule '2002(n) would
*icorporate the new' statutry ruemnts into the -rule.

FEW. R. BAN. -P. 2007.1

The amendments to the rule would provide procedures forelecting a trustee in a
Chapter l ,ase x uaccordane with" § -1104b) -of'te -Code, as, amended by the
Bankruptcy Reform Act of 1994.

FED. R. BANK. P. 3014

The current rule provides that a secured creditorw-ho elects application of
-- '* 1111((of it~he Code m,-ust doso bythe timeof the hearing on te disclosure
statement,, or'su chlatet time as the .courtmayfix. Professor Resnick stated that Rule
30-14 had to be amended to take account of the prois of the Bankruptcy Reform
Act of 1994 governing small businesses under Chapter 11. In -a small business case there

-, , aynever be-a hearing.on the disclosure statement. Therefore, the advisory committee
would amend the rule to'provide a time limit for electing application of § 1111(b)(2) in
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L ~~,a s mall busintess ,case ,in which ,a, conditially approve d isclourestatement .is finially
approved without aearing.

L FED. R. BANK. P. 3017

The-rule governs the procedure by ,which a disclosure statement is -approved
before it is distribuotedto c'reditors. ea o woudamed subdivision
(a) tocarve ot .ane ptioIn for new Rule 3017.1, which covers small business cases.

The rule, also currently specifies tha-t record ,holders of securities, -as of the date
, thattheorder-appung the disclsure statement is entered,-are .. the oneswhowl
receive 'the solicitation documents. Thse .advisory omite would amend'the rule to
*''givet ourt fleibiltytofix the recorddate fordetermining theholders o securities

r who are entiitledrtoreceve' the sosue stat ando snterals,

FED. IL-BANK. P. 30171

The 'new rule would implement"te coceptt, introduced in.the Banlkuptcy
.. ,Reform Act o£ 1994,4 o condiitiona ap vl ofa dsure statement in a small
business case. The amendmn would providethat the disclosure statement.may be

L jt distributed fo g conditiona oval by th c ur. Te court could then combine
t{he ,d'isclosurestatement hearing with thebearing onconf ation. 'f no timely

F', . .objection were m-adle -to the disclosure statement, it would ntot be necessary for the court
L. to hlold a heai*n on final approval of the -statement

FED. R. BANK. P. 30,1

- he r~ule, wouldbe amnded to-give the ,courtfl~exibility o fix the record date for
the p uose of dterminingwhich hoderso securiis may vote on a plan.

Judge. Pratt pointed out -an inconsistenc in terminology between the proposed
amendments to Rie 30'18 anxdRul 3017, even though the advisory committee
appa rent ,had intended the ,-e substance i the tWoarules. The amendment to Rule
-3.017 reads: "or another ddateas te cout may, after oice and a hearing, for cause fix."

V T'~he .amndment'to R~ule +3018 speifies:oron anoter dae fied by the court, for cause,
'afer, notice and a heaig." He recommeded ug te language of Rule 3018 in both
instances. 'Pofessor Resnick agreed t conform the lg e of the two -provisions to

L -whichever version the style commlitte and the advisory committee found superior.

r
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FED. R. BANK P. 3021

The proposed aedments to Ru-le, ,3021 ,wou-l provixde the, urt with flexibility
to, ted de the p s eterch serty holders are entifled
to _distribution un'der a confirmed plan.

Professo r Resnick -stated .at ,in .drafting the -amendment, th*e advisory committee
.h~ad also noticed an inconsis*tencyin the urrent rle. ,Acordingly, itwould amend ther rule to treat d of bons, debentures, notes, and othr debt securities the same as
.aly ,oier creditors: byspeifying that'theywill r*eevl e a distributiononlyif their claims
have been allowed.

L FED. RP BANK. P. 8001

The rule would be changed in, two ways .to ,conform'to the Bankruptcy Reform
--Act of 1994 The 19t94A ctchanged tlaw ide aright -: to an ediate appeal
fr~om .an= order extedng or reducing thedebtor's exclusive period for filing a Chapter 11
pan. The advisory comttee woud amend subdivison (a) t implement the statutory
chan-ge.

The 1994 Act .provde -that when a bankruptq appellate panel service is
available,yan appelwillle 'automatclly totealunless the parties elect to have it

, -heard by te district court. The advisory ommittee would amend subdivision (e) to
Lprode t'he procedure for elec dis crt l The proposed amendmentmakes reference t § 1f(c)('of the od, wicsecfies the' pertinenmttime'limits.

FED. R. BA. P.8002

r. Pr,,o~fesso RsZnik epl~aine that in. te bankruptcy rules the time for filing an
L appeal is only 10 days, rathe"r tha he- 30 das speciied in ED. R. APP. P. 4. The time

period for fingu a bankrpty tappal b eten'ded in two ways: ,(1) If a motion to
extend te ie is lewthihe 10- iod, it may be g by -the court, but only
foran additional 20 days; (2 f the 10-day peod for filing a- miotion to extend is missed,
a 'pa-t may sl fie a m-otio to extend the'time for "excusable nefgectex~c ept with

L ' regard to certain specified categories of time-sensitive matters.

Professor Resuick pointed out that in a recent case a judge granted a motion for
leave to file a notice , appeal .after the 20-day time period had expired, even though the
part had filed the motion wiin the time limit. The couft of appeals held that the time
for filinte notice .of ap peal couldut otbe extended beyond 20 days, even though the
delay resulted from the judge not having ruled on the motion6. Professor Resnick stated
that this resulto was inconsistent with the pertinent provisions of the Federal Rules of
Appelate Procedure, which protect-an appellant as long as the motion is filed on time.

I
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V The > advsory .ormmittee woulQdamendRule 8002 'to: (1) provide t.hat ,a pa-rtymust
., ,file a request for ,an extenso of fti wi e appli time Plimt, 2) rovide that

r th*e court will have disretion, moreth 20daysaferteexpiraono thetie to fle a
notice of appea, o w a pary toe a noice ofappifthe partys moion-,for ai
extension was, tey' d if te noi of appeal is Ied not later than .10.d, ays after entry
of the-order extending the time, and (3) prhbtany etensionof time to file a.,notice of

L -''appeal lif the appeal -is-from cetinspecetp.es of orders. The 1st ofspecific orders
wo -'uld be Imoved up to thefojnt of the-rule.

Judge Easterbrook pointed, ut that- ,ls 40-41 ,of the proposed am endments to
ule 82 had .been, modeld on; FED;. l,. ,.I~P. 4(a)(. He questioned why the

: advisory committeew-u chssbd 4(a)(5)astemodel, lathe than
L -'subdion 4(, sincete lAer pies a defin cut-o date an-d-prevents delay.
' ' UPro~fe~ssor Resnicqk responded tha~t t ad been te, strong view o m bers that the
parties'-should.'not be penaliewen delay is caused by a jdge orvclek

.Professor Resik agreed. tb tothe attention of'the. advisory com tee a
suggestion by Professor Hazard thatastatemt be ,eadded to the ommittee note

-7F' specifying that a artywho files a motion toextend: the ti, which is later denied,
' would have no recourse unless the notie islfwere~ fied within the 10-day period.

FED. R. -.BAN.-,P,. 8020

Proposed, new ,Rule 8020,.whichis ,rela-ted to FED. R. Ap. SP.P 38<, wopuqld give the
district cort or b an p.appelat pa aI an appeal express authority to
inpose damages and costs forfrivolous appeals.

fD. R. BANK. P. 9011

L ..Rule 9011 is analogous to FED. R.. Iv P. 1. The advisoryommittee would
* mend Rule 9011 to' conform-, to th193 aendmentsto Rue 1'1. The "safe harbor"
,provision in the proposed bankrupty ule, hoiever, would: no apy to the filing of a

L petition.

RFED. R. BA. .P. 9015
L

Rule 9015, dealing. with jury trials, had- been. abrogated following enactment of the
, Bankruptc Reform Act, o 19. Th Banrptcy Reform Act of 1994 provides that

. . ubankruptcy judgsmay cducu trial sif: (1) they are speily designated by the
district court to do so, and (2) -the pares expressly consent. The proposed newRule

V . 9015Owould provide-procedures reltig to the conduct of ytrals in bankruptcy cases
an.,d .p~roceedfinFgs, iclui procedres f the pates to consent to have a jury trial
"conducted by a bankruptcy judge. The proposed'new national rule is based on the
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provisions Of the interim bankruptcy rule which had been approved by the Standing

Committee in January 1995.
17~~~~~~~~~19

FED. R. BANK. P. 9035

The rulecontains a minor change necessary, to deal with the six districts in
Alaba.ma and, -NorthCarina that ,not e a Unit ates trustee. ;e present rule
provides tat the Be apply in .th s to e extent tih arev not

' iniconsist with e isions of1tles -11 'and 2'8. Se stautes relating to bankrupty
' 4"aministators, hbwever, 'ar ot codiied in title 'Ior tie2-8. Therefore, the, rle

would'be amended to appl t all federal statutes.

Th. e cotinitte unanimosly -approvethe proposed amendments in. the
,~~bnrpc rul*e- s for publication.

ii f REPORT OF T A4DV-ISORY CO ,EONRCIV RUS

Judge Vioson presete the, -report of the advisory committee, ,as set forth in
jUdge Higginbotham"s memoran'dm ,f June 2,41995. (Agenda 'Item 8)

L. ' 1. Amendments for Judicial Conference Approval

The amendments 1o, Rule 5(e), ,athorineectrnic filing ofdomentswiththe
court, wer~seapproved by the committee in connecion with the approval of FED. R. APP.
P. 25, supra.

2. Amendments for Publication

L FED. R. Civ. P .9

Judge Vinson reported that the proposed amendment -to Rule 9(h) would treat a
-case that icludes an admirty or -maite caim as an admiralty case under 28 U.S.C.
-. ' 121(a)(3 .for te purpo'.se ti an interlocutory appeal.

L ., .' The committee voted without objection to approve the proposed amendment for
publication.

L ,BFED. R. Civ.-P. 26

7 < Judge Vinson reported that the proposed amendments, to Rule 26(c), dealing with
'protectiv orders, had .been submitit to ftie. Jdicial Conference for approval at its
M -arch 1995 session. Members of 'the Conference, however, had expressed concern
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about the amendments. As a result, the Conference voted-to eliminate the proposal that
wouzld authorize a courit expressy to issue a protective order on stipulation of the
parties, and it J etred hie amsendmns to the c mitie -for further consideration.

Lu

Ju,- Odge ,Vinson sta~ted that the advisoiy committee, at its April 1995 meeting had
considered A`or alternative coursesofaction with regard to' R.ule 26(c): (1) ,to eliinate
a reyferenceJithe proposped amendmentsto stipulation ae by ithe parties, (2) to
retain the reenceto stipulations, ut, redraft the nd to-make it ,,xplicit that,r, e~,ven with-a stiuati, ,there is s a raeqirmtent o.f ioodcause" for issuance of a
. protecte order, (3)othn fuihr wtegard toRle2(c) and (4) to adhere

th*e committee's prior da-t, as b to the Judicl Co eand to republish
i-t 'for pulic comment. -The pommite chos the furth altetnative.

- Judge Vinsonemphasized t~hat protec~tive orders areahtessepart of civil
litigation and are used in .a ide vey of. ces .of i S. He stated that the
-curre er'a dali hprotev erswasppopriate and effective.

, T-h, '-e advisory omee,, consideredthetiatnt -doing
--nothing-to be 'ver attractive. efourh ateraive, o , more attractive
because it- would facilitate further public' iu rgrdg protective orders.

L. ,Judge Vinson stated that the, fe~agrs of"secrey voicedby, those opposed to the
amendmentswere ,unfound. He ssertd that te amemenwold notincrease

r secrecy i any way. Onemember added that the pposed rule, infact, would provide
L - explicitl for greater public access to records.

Jd ge Vinsn ,e,,,mphas .that there weremAjor differences ,between protective
.oders and e ordr. Te proposed amenden carefuly ycrafted and did not
deal at awith sealing ordes or accessto records.

LJ ' . Judge Vinson ,stated. that the advisory ,committee believed -that there was no need
-. ' to speciy requiemnt fr gorocause when there is t stipaon by the parties. The

' .rule dels- only with discovery conduced between the -parti,. Stipulation practice, as it
nowsexsts, gives a tral judge6full ' d n to aeorct a stipulation. On the
other hand, i, the refernce to stipulations iwe rnot includdin the amendment, there

r em ight be' a-need for an eideiaiy hearing and a' go'od ase-.detetnination -in every
lcase.

r . Justice Veasey moved, to authorize publication of the proposed amendments with
L - ffieheadditionofaclarifing statCement.'in the committee note to the effect that Rule 26

deals, wih discovery protective orders,' andnot with- sealing --orders. -The committee
ap'provd the motion without objection.

L
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L
FED. R. Civ. P.47'

The c o apppirovedor pbicaon M iseamend-meitst Rule 47,
- , . dealing w ttoe parpaton .in udr e, .in connecti~on with the proposed

amendmients to D. R. CM. P. 24, supra.

L FED. R. Civ. P.48

Proposed amendments to Rule 48 that would require thesag of 1 jurors
were apprved for publin the Standing Commitee at.its January 1995 meeting.
(See Januar 1995 m e iutespages 8-9.)

REPORT OF THEADVISORY COMMMTE ON T EENCE RJULE

Judge.Winter presented the report of the advisory commtee, as set forth in his
.menorandtun of TJune 7, 1995. ,(Agenda Item 9) .

1. Amendments for Judicial -Conference Approval

r The advisory committee had no proposed amendments before the committee for
, / Judicial Conference approval.

2. Amendments for Publication

Judge WinterTrepqrttd that the advisoy committee was seeking authority to
.pjubl sh: (1) proposa endm s . R. ED. 8 8, , .and 806., and a new
-ule 807; and (2) the committee's ten taive decisionnot o amend 2rles of eidence.

L. FED. R. EvD. 801

Judge Winter -reportedthat he advisory committee proposed ending Rule
-8Q1()(2 in light o£ the Supreme Court'S decision In Bou* v. Unitted States, 483 U.S.
171 (1987). A majority of the committee voted t ify Boura .an d provide expressl
th at the contents of a conspirators statement may be considered by the court in
-determining the exis~tence of a conspiracy nd the participation of the declarant and the
party against whom the sttement is offered.

tffl Judge Winter.stated that the proposed amendment applied: (1) to subparagraph
-C), drelng wt the declarant's authonty, ()A tosubparagraph (D), dealing with the
agenca or emplaioyme relationshp and its scope, and (3) to proving the existence of the
conpacy and the declarant's participation in it. He added, however, that the
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L amendment to the rule provided that she declarant's statment cold notbe u.se by
itself to establish these facts.

The comnmittee voted without objection to authorize publication of the proposed
Lamendments.

FmD. R. EviD. 803, 804, AND 807

Judge Winter reported that the adv commmittee propsed combining Rules
803(24) and 804(b)) and oing theii into a new Re-807. Bothsubdivisions refer to
the. ",oregoing exceptions. Acord any new exception erobe ad-de the
subdivisub in Iwould have to be ren ed, y casing sion in compter-aided
research en reited, R 4 (b)() and 83(2)would sly say "Abrogated."

T he co tee voted w ot bection t authorize publication of the proposed
amndments to Rules 803 and 804 and the proposed new Rule 80'7.

'~~~~~~

L ZThe advisory committee reconmended adding asRule 804(b)(6) a new hearsay
exception de, aling witht Waiver by iswo ldietforeits the
right to object on-hearsay grounds to theaion of a dclaants pior statement

, ^ when the party engaged or acquiesced i wrongdoing that prouredthe unavailability of
the declant as a witness.

, > ThIe comnmittee voted iiithout objection to authorize publication wofthe proposed
new! Rule 804(b)(6).

Judge Winter stated that the advisory co iteeprposed a purely technical
amendment Rule 806 ta woud rem ean -comma. He also agreed to
accept two additional style chan in he ue proposA by the members.

The committee voted without objection to authorize publication of the proposed
rametndments to Rule 806.

RULES OF EVIDENCE THAT SHOULD NOT BE AMENDED

T.he committee voted without objection to authorize for pblication the proposal
U. of the adisor committee nott the follotwing rule of evidence: Rules 103, 104,

408, 411, 801(a),(b),(c,(d)(1), 802, 804(il23), 804(a),(b,)(1-4), 805, 806, 901,- 902, 903,
1001, 1002 1003, 1004, M15, 106, 1007, 1008, 1101 110, and 1103.

L
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UNITORM LOA R .NUMBE SYSTEM

Amendments to lte rules due totakeeetonDeer ,l19, would require
coXurts to make thei local rles con r tanyu numbering system prescribed

-.by the udicia Conferenc' E . R. AP. . 47-, FD. R. BANK. P. 9029, FED. R. CIV.
F P. 83, ANDD . R. CRIM. P. 57).

Professor Coquillettepo inted out that the com-ittee had distibuted a model

r nu~mbering system for local civlrules to the o distric ttsin i%9 andthat many courts
had followed temodel vising iues. He edthat district courts would
have to$ revisittheir local ules aga assult of the conclusion of the Civil Justice
RAbeform Act x ggeste h e t asked eto renumber their
rue Wat the m tim. Th c te ebto drbute a pckage of
materias to assis-t erts in thi m followg teJanua.ry1996 conmmittee

7 meeting.

Msi Squiers gave a rief pr tation on hers and proposed uniform

numberingsystem fo loal "distict coal rl ecommttee voted
L-im us t ore M-s. Ser to ad proposed iuniform
nuimberng system to the district courts.

SELF-S OF TERUtS PROCESS

ProWfessor Bakerand Judge Easterbrook recom ded that the report of the
Comm-ttee's selstud eof the r o all the individuals and institutions
.-.that Xha-dcontributed coments onthedraft. Members suggestedthat some of he

ipients were likey t. provide further comments that could be helpful in preparing the
.report for: l action by the comittee in January 1996.

5555L-, . O~n a s~t~rta~w vot~e,, t~h~e committee vo,,ted witiout objection toeliminate the long
range pl'anning subcommittee after is final report has been accepted.

Judge Pratt noted that the subcommittee on integration of the ues had decided
thatthe .substantial effort required to integrate-allthe federal rules into one body would
not be justified.

RECOGNITION OF MEMBERS WHOSE TERMS HAVE EXPIRED

Judge Stotler reported that the terms of Judge Bertelsman, Judge Pratt, and
Professor Baker were due to expire on October 1, 1995. She thanked them for
outstanding-service to the committee, pointing, among other things, -to Judge
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L Bertei lsmt~a~n'.sl .strong d se fdepende , Judge Patt's assistance on the
style subcommittee and as parmentiarian, and Professor Baker's lead role in the.
co mittee's recent sefsdy.

RECOGNMON OF JOHN K RABEJ
L

The chairs of the advisory c xommitees and te Standing Committee presented a
.plaque to Jhn K. R4abiej, Chief ofthe Rules ,mmii ttee uport Ofice of the
AdminstrteOffice, torecognize hisoutstandingservice tor te ittees. he

chairs expressed theigratitude forhis. "ontu-ousand tireless contributions to the
*succss- ofte rulemakngproeess."

L. FUTU RECOMMYITEE SMEETNGs

Judge .Stotler repoted thatte net m i f the committee would be held on
January 10--11, I1996 The ece~ t consider attorney conduct issues would be held
on Jqanay 9 1996, i aey erete ittee ee . Te site of the meeting
would be determined later, with Tucsona the favored .lion f reasonably-pricedK accommodations could be found.

[After the meeting it was decided to hold the meeting in Los Angeles.]

K. The c emmitte deed old its Sumer 1996 meeting on June 19-22, 1996,
in Washington, D.C.

Respectfully submitted

L Peter G. McCabe,
Secretary
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ADMINIST O ICEl OF THE
L. RALPH MECHAM UNIE TTSCUT

DIRECTOR NITEP,"ST', '1~~~~~~~ ""URTS ~JOHN K. RABIEJ
CHIEF. RULES COMMITTEE

CLARENCE A. LEE. JR. WASHINGTON, D.C 20544 SUPPORT OFFICE
i>J ASSOCIATE DIRECTOR

December 13, 1995

MEMORANDUM TO STANDING COMMITTEE

SUBJECT: Report of the Administrative Actions Taken by the Rules Committee
F Support Office

The following report briefly outlines some major initiatives undertaken by the office
to improve its support service to the rules committees.

Record Keeping

F Under the Procedures for the Conduct of Business by the Judicial Conference
L Committees on Rules of Practice and Procedure all rules-related records must "be maintained

at the Administrative Office of the United States Courts for a minimum of two years and
... Thereafter the records may be transferred to a government record center...

All rules-related documents from 1935 through 1990 have been entered on microfiche
and indexed. The documents for 1991 have been catalogued and will be boxed for shipment
to a government record center shortly. We will box and catalogue the documents for 1992
over the next six months. Congressional Information Services (CIS) - the publisher of the
microfiche collection - will enter the documents on microfiche and incorporate them into
existing indexes. The microfiche collection continues to prove useful to us and the public
in researching prior committee positions.

Automation Project

The office is continuing its efforts to develop better methods and procedures in
monitoring and retrieving rules-related records and materials. We have purchased hardware
(e.g., upgraded PC's, scanners, etc.) and software (off-the-shelf) recommended by the
private-sector consultant hired to assess our needs and recommend an automated tracking and

E
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retrieval system. We are working with another private-sector consultant to customize the 03
software to our specifications. The manual system will be maintained while the automated
system is being developed and tested.

When implemented the system offers a high-speed scanner (2-3 seconds per page) and
should provide a searchable database with comprehensive indexing and cross referencing L

capabilities that will allow easy retrieval of information. Full implementation of the project
is scheduled for January 1997. We are exploring the feasibility of providing access to the g

document database to committee chairs and reporters, and possibly to other committee L
members and the public at some point in the future.

Manual Tracking LJ

Meanwhile we have improved our ability to acknowledge and follow-up each public i
comment or suggested rule change. Our manual system of tracking comments continues to
work well. Last year the office received, acknowledged, and forwarded 261 comments and
many suggestions to the appropriate committees. We numbered each comment
consecutively, which enabled committee members to determine instantly whether they have
received all of them. We sent a follow-up letter to each individual and organization that
submitted a comment explaining the 'action taken by the pertinent advisory committee on a
proposed rule change.

LJ

Distribution of Proposed Rule Changes
C

We are continuing our efforts to improve the distribution of proposed rule
amendments for public, comment. The reformatted'title page of the Request for Comment,
which contains proposed amendments to the rules, highlights the comment-seeking purpose
of the publication and'indicates which rules are being amended. We again prepared a foldout
brochure that summarizes the proposed rules amendments. We have received many requests
for it. We will continue to monitor response to the Request for Comment and take steps as
necessary to improve our circulation of rules-related materials. For example, the names of
several legal publishers have been added to the,list of those who receive rules-related
documents, bringing the total to 51 publishers.

State Bar Points-of-Contact a

In August 1994, Judge Stotler sent a letter to the president of each state bar requesting
that a point-of-contact be designated for the rules committee to solicit and coordinate that
state bar's comments on the proposed amendments. She sent a follow-up letter in November

L
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1994 to those who failed to respond to the original request. The Standing Committee
outreach to the organized bar has resulted in 43 state bars designating a point-of-contact. (See
attached list.) The names and affiliations of the points-of-contact were included in the
September 1995 Requestfor Comment publication. We received comments on the proposed
rules amendments published in September 1994 from 12 points-of-contact, several of whom
commented on more than one set of rules.

Mail~i~ng List

The names of approximately 200 law school deans and 51 state Supreme Court
Justices have been added to the mailing list. We have also invested substantial time in
updating and correcting the mailing list. An additional 200 attorneys and 100 professors will
be added to a temporary list every six months until the list contains 2,500 names. If an
individual does not comment on rules amendments published for comment for three years,
they will remove from the list and replace the name. The Administrative Office is exploring
either purchasing or developing a new automated mailing list system. This should
substantially reduce the time involved in maintaining and expanding the mailing list.

Internet

The Request for Comment is now available on the Internet (http://www.uscourts.gov).
Internet access supplements, rather than replaces, our current system of targeted mailing.
During the first month that the proposed amendments were available online, there were 551
"visits" to them on Internet. We are exploring the possibility of making other rules-related
documents available on the Internet and other electronic bulletin boards. We are not
currently receiving comments on the proposed rules amendments on the Internet.

Tracking Rule Amendments

We have updated the time chart showing the status of all rules changes. It will be
distributed at the meeting.

Miscellaneous

In October 1995, we delivered the proposed amendments to the Federal Rules of
Appellate, Bankruptcy, Civil, and Criminal Procedure approved by the Judicial Conference
at its September 1995 session to the Supreme Court.
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In December 1995, we advised the courts that the amendments to the Federal Rules
of Appellate, Bankruptcy, Civil, and Criminal Procedure approved by the Supreme Court on
April 27, 1995, took effect.

The office has forwarded the minutes of the Fall 1994 committee meetings to several
legal publishers. The minutes from those meetings should be available on-line in early
January 1996.

John K. Rabiej

Attachment .r
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State Bar Points-of-Contact

Frank M. Bainbridge, Esquire
Bainbridge, Mims and Rogers
Post Office Box 530886
Birmingham, Alabama 35253

Monica Jenicek, Esquire
Stone, Waller, Jenicek, Brown & Gibbs
733 N Street
Anchorage, AK 99501

Anthony R. Lucia, Esquire
Treon, Strick, Lucia & Aguirre
2700 N. Central Avenue, Suite 1400
Phoenix, Arizona 85004-1133

J. Thomas Ray, Esquire
200 West Capitol Avenue
Suite 1600
Little Rock, Arkansas 72201-3637

Lee Ann Huntington, Esquire
The Committee on Federal Courts
The State Bar of California
555 Franklin Street
San Francisco, California 94102-4498

Frances Koncilija, Esquire
The Colorado Bar Association
1700 Broadway, #2050
Denver, Colorado 80290

Francis J. Brady, Esquire
Murtha, Cullina, Richter & Pinney
185 Asylum Street
Hartford, Connecticut 06103

Gregory P. Williams, Esquire
Richards, Layton & Finger
One Rodney Square
Post Office Box 551
Wilmington, Delaware 19899
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Thomas Earl Patton, Esquire
Tighe, Patton, Tabqackman & Babbin
1750 Pennsylvania Avenue, N.W.
Suite 1201 H
Washington, D.C. 20006

Anthony S. Battal ia, Esquire
980 Tyrone Boulevard North
Post Office Box 41100
St. Petersburg, Florida 33743 [
Mr. Glen Darbyshire
Post Office Box 9848 L

Savannah, Georgia 31412

Margery Bronster, Esquire H
Carlsmith, Ball, Wichman

Murray, Case and Ichiki K
Pacific Towers, Suite 2200 L
1001 Bishop Street
Honolulu, Hawaii 96813

Diane K. Minnich, Esquire
Idaho State Bar
525 West Jefferson
Post Office Box 895
Boise, Idaho 83701 H
Dennis Rendleman, Esquire
c/o Illinois State Bar Association L
Illinois Bar Center
Springfield,flhinois 62701 H
Thomas A. Pyrz, Esquire
Executive Director H
Indiana State Bar Association
230 E. Ohio Street
Indianapolis, Indiana 46204 7

K
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Donald Thompson, Esquire
Iowa State Bar Association
Post Office Box 2804
Cedar Rapids, Iowa 52406-2804

Brian G. Grace, Esquire
Market Center
155 N. Market, Suite 501
Wichita, Kansas 67202-1816

Norman E. Harned, Esquire
Kentucky Bar Association
Post Office Box'. '70
Bowling Green, Kentu ky 42102-1270

Patrick A. Talley Esquire
Louisiana State Bar Association
909 Poydras Avenue, Suite 2300
New Orleans, Louisiana 70112

Martha C. Gaythwaite, Esquire
Friedman and Babcock
Six City Center
Post Office Box 4726
Portland, Maine 04112-4726

Roger W. Titus, Esquire
Venable, Baetjer & Howard
One Church Street, Suite 500
Rockville, Maryland 20850

Jon R. Muth, Esquire
State Bar of Michigan
306 Townsend Street
Lansing, Michigan 48933-2083

Eric J. Magnuson, Esquire
Minnesota State Bar Association
333 South Seventh Street
Suite 2000
Minneapolis, Minnesota 55402
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Robert T. Adams, Esquire F
Shook, Hardy & Bacon
1200 Main Street
Kansas City, Missouri 64105 Li

Lawrence F. Daly, Esquire C

State Bar of Montana Ll
Post Office Box 7909
Missoula, Montana 59807 7

Terrence D. O'Hare, Esquire
1100 One Central Park Plaza
222 S. 15th Street
Omaha, Nebraska 68102-1617

Raymond A. Noble, Esquire
Director of Legal Affairs
New Jersey State Bar Association Li
One Constitution Square ,
New Brunswick, New Jersey 08901

Carl J. Butkus, Esquire
State Bar of New Mexico
500 Marquette NW, #720
Albuquerque, New Mexico 87102

Mark H. Alcott, Esquire [7
Paul Weiss Rifkind Wharton & Garrison
1285 Avenue of the Americas
New York, New York 10019-6028

James M. Talley, Esquire
President
North Carolina Bar Association
301 South College Street, Suite 2600
Charlotte, North Carolina 28202-6038

Sandi Tabor, Esquire
State Bar Association of North Dakota
Post Office Box 2136
Bismarck, North Dakota 58502
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L Mary Yancey Spencer, Esquire
Richmond State Bar Association
707 East Main Street
Suite 1500
Richmond, Virginia 23219-2803

Tim Weaver, Esquire
(ockrill & Weaver, P.S.L a16 North Third Street
Post Office Box 487
Yakima, Washington 98907

Thomas R Tinder, Esquire
Executive Director
The West Virginia State Bar
2006 Kanawha Boulevard, East
Charleston, West Virginia 25311

L
Gary E. Sherman, Esquire
State Bar of Wisconsin
Post Office Box 7158
Madison, Wisconsin 53707

Richard E. Day, EsquireL Wyoming State Bar Association
500 Randall Avenue
Post Office Box 109
Cheyenne, Wyoming 82003-0109
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Eugene P. Whetzel, Esquire
Ohio State Bar Association
Post Office Box 16562 7
Columbus, Ohio 43216-6562

Honorable Robert E, Jones
U.S. District Court
702 U.S. Courthouse
620 S.W. Main Street
Portland, Oregon 97205

H. Rober. Fiebach, Esquire L
Pet nsylbania State Bar Association
Packard Building, 12th Floor
SE Corner, 15th & Chestnut Streets
Philadelphia, Pennsylvania 19102-2678

Benjamin V. White III, Esquire
Vetter & White
20 Washington Place
Providence, Rhode Island 02903

William Howell Morrison, Esquire K
Holmes & Thomson
200 Meeting Street, Suite 202
Post Office Box 858
Charleston, South Carolina 29402-0858

Ronald F. Ederer, Esquire
Spectrum Building
613 N.W. Loop 410, Suite 900
San Antonio, Texas 78216-5584

John J. Kennelly, Esquire 7
Vermont Bar Association
Post Office Box 100
35-37 Court Street
Montpelier, Vermont 05601
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ADMINISTRATVE MFICE OF THE
L. RALPH MECHAM UNITED STATES COURTS JOHN K. RABIEJ
DIRECTOR

CHIEF. RULES COMMIT EE

CLARENCE A. LEE. JR. WASHINGTON, D.C. 20544 SUPPORT OFFICE
ASSOCIAnTE DIRECTOR

December 12, 1995

MEMORANDUM TO STANDING COMMITTEE

SUBJECT: Legislative Activity Report

L Composition of Rules Committees

On August 21, 1995, Judge Stotler wrote to Congressman Henry Hyde, chair of
L the House Judiciary Committee, to oppose provisions in three separate bills that would

regulate the membership-composition of the rules committees. (Copy is attached.)

Two of the bills involve comprehensive crime control legislation, which will not
be addressed until the next session of Congress. The third bill, S. 370, is a stand-alone

L. that was introduced by Senator Howell Heflin on February 8, 1995. No hearing has been
held on it. But during the hearing on the Federal Courts Improvements Act of 1995,
which was held before the Senate Subcommittee on Administrative Oversight and the
Courts on October 24, 1995, Senator Heflin returned to this issue and questioned the
judiciary's representative on the composition of the rules committees. (The Courts
Improvements Act contains provisions endorsed by the Judicial Conference that address
administrative, financial, and personnel needs of the Judicial Branch.) It is uncertain
whether Senator Heflin will try to attach his stand-alone bill to the Court Improvements
bill.

r Jurhiy Verdicts

On November 27, 1995, Senator Strom Thurmond introduced S. 1426. The bill
would amend Rule 3 l(a) of the Federal Rules of Criminal Procedure and Rule 48 of the

L Federal Rules of Civil Procedure, eliminating the requirement of a unanimous verdict. It
would require a vote of five-sixths of a jury.

L
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AcLO Legislative Activity Report Page 2

Suits in Admiralty Act

On August 8, 1995, Judge Stotler forwarded to Senator Trent Lott, chair of the
Senate Subcommittee on Surface Transportation and Merchant Marine, a
recommendation that the service of process provisions contained in the Suits in Admiralty
Act, 46 U.S.C. § 742, be deleted to conform with the service provisions in Civil Rule 4.
(Copy is attached.) The Judicial Conference approved the recommendation at its March
1995 session at the request of this committee.

Private Securities Litigation Reform Act

The Senate and the House of Representatives passed the conference report on the
Private Securities Litigation Reform Act of 1995 (H.R. 1058) on December 5 and 6,
1995, respectively. The President received the bill on December 7, and he has until
December 19 to sign it. The bill's substantive provisions are controversial. The bill
also contains procedure-related provisions.

Lr. Judge Patrick Higginbotham appointed a subcommittee, chaired by Judge Anthony
Scirica, to review the bill's rules-related implications. The subcommittee, Professor
Cooper, and Judge Higginbotham met with officials of the Securities and Exchange

L Commission and staffers of key members of Congress. The meetings were productive,
and several of the rules-related provisions were revised, including a sanction procedure
that was inconsistent with Rule 11.

The conference bill rejected the House provision, which would have authorized
attorney-fee shifting as a sanction for frivolous law suits, and accepted the Senate
provision, which requires a "court (to) include in the record specific findings regarding
compliance by each party with each requirement of Rule 1 1(b) of the Federal Rules of
Civil Procedure as to any complaint responsive pleading, or dispositive motion." The
underscored was added partly in response to our concerns that it was otherwise over
broad.

During the Senate consideration of the bill, Senator Arlen Specter attempted to
insert an alternative sanction provision suggested by Judge Higginbotham. The proposed

L substitute would have retained the discretion of the court in reviewing and sanctioning the
filing of abusive litigation, consistent with Rule 11. Consideration of Senator Specter's
: amendment was tabled by a vote of 57 - 38.

L
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L. Legislative Activity Report Page 3

Product Liability Act

K Conferees from the Senate and the House of Representatives were designated on
November 28, 1995, on the product liability reform bills. The House passed the Common
Sense Product Liability and Legal Reform Act of 1995 (H.R. 956) on March 7, 1995. The
bill would limit punitive damages in all types of civil cases to the greater of $250,000 or
three times the amount of economic damages. The Senate passed a separate Product
Liability Fairness Act of 1995 - as an amended H.R 956. The bill caps punitive
damages at the greater of $250,00 or two times compensatory damages, and it applies
only to product liability suits. The Senate earlier had defeated an amendment that would
have extended the limits on punitive damages to all civil actions.

Attorney Accountability

On March 7, 1995, the House of Representatives passed the Attorney
Accountability Act of 1995 (H.R. 988). The bill would undo much of the 1993
amendments to Civil Rule 11 and would establish a modified "loser-pays" mechanism in
diversity actions. Senator Orrin Hatch introduced the Civil Justice FairnessAct of 1995
(S. 672) on April 4, 1995. It contains "loser-pays" provisions similar to ones in the

L House-passed bill. No hearing has been held specifically on the bill.

7

John K. Rabiej
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L COMMITTEE ON RULES OF PRACTICE AND PROCEDURE
OF THE

JUDICIAL CONFERENCE OF THE UNITED STATES

L WASHINGTON, D.C. 20544

C ALICEMARIE M. STOTLER CHAIRS OF ADVISORY COMMITTEES

l n CHAIR JAMES K. LOGAN

PETER G. MCCABE APPELLATE RULES
SECRETARY PAUL MANNES

Ls BANKRUPTCY RULES

PATRICK E. HIGGINBOTHAM
CIVIL RULES

D. LOWELL JENSEN
CRIMINAL RULES

RALPH K. WINTER, JR.L ~ ~~~~~~~~~~~~~~~~~~~~~~~~~EVIDENCE RULES
August 21, 1995

Honorable Henry J. Hyde
United States House of Representatives
Chairman, Committee

L on the Judiciary
2138 Rayburn House Office Building

r Washington, D.C. 20515

L.
Dear Chairman Hyde:

L At its March 1995 session, the Judicial Conference of the United States
approved the recommendation of the Committee on the Rules of Practice and
Procedure (Standing Committee) to oppose legislation regulating the composition of

L committees constituted to advise the Conference and the Chief Justice on the rules
governing practice and procedure in the federal courts. Chief Justice Rehnquist had
earlier noted in his 1994 year-end report, that "this system (rulemaking) has worked
well, and ... Congress should not seek to regulate the composition of rules committees
any more than it already has."

Section 504 of the Violent Crime Control and Law Enforcement ImprovementAct
of 1995 (S. 3) and § 604 of the Local Law Enforcement Act of 1995 (S. 816) would
require that the number of representatives from the Department of Justice on the
Appellate, Criminal, Evidence, and Standing Committees be equal to the number of
committee members who represent defendants. Under S. 370, a majority of each of
the five advisory rules committees and the Standing Committee would be required to

LI be members of the practicing bar.

The Judicial Conference opposes the provisions in each of the three bills
mandating the composition of the rules committees. The bills raise important concerns
relating to the Chief Justice's prerogative to appoint members to committees expressly
established to provide advice to the Judicial Conference. They also raise serious policy
considerations implicating the integrity of the rulemaking process.
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Honorable Henry J. Hyde Page Two

The rules committees serve in an advisory capacity under the Rides Enabling
Act, 28 U.S.C. §§ 2071-77. All proposed rules changes must be approved by the

L Judicial Conference and then prescribed by the Supreme Court, before being presented
to the Congress. Members of the rules committees are appointed by the Chief Justice
and include federaljudges, practicing attorneys, law professors, state chiefjustices, and
representatives from the Department of Justice. Each committee has a reporter, a
prominent law professor, who is responsible for coordinating the committee's agenda
and drafting appropriate amendments to the rules and explanatory committee notes.

L
The tradition of rulemaking has been based on a disinterested expertise, as

r1 opposed to decisionmaking controlled by interest-groups. The recommendations of the
L rules committees have been given great respect and weight among the bench, bar, and

academia. No small part of this deference is due to the neutral character of the
committees, which is enhanced by a membership that represents a wide cross-section
of the bench and bar and reflects the leadership of federal judges.

Although rendering fair decisions is certainly not the exclusive province of
federal judges, they do have the knowledge to act in the best interest of the public
those courts serve. Judges are of course lawyers too, with substantial experience on

7 both sides of the bench. The ability to draw upon these two experiences makes judges
especially appropriate rulemakers.

7 Recognizingthe unique role of judges in rulemaking does not disparage the role
of private attorneys. Indeed, federal judges now make up less than a majority of the
rules committees. The practicing bar and the Department of Justice are given full
opportunity to express and press their views in the committees. These views are

L recorded and reported to the Judicial Conference for its consideration. In addition,
before the rules committees make any recommendations to the Conference, proposed

Ifs rules changes are circulated for public comment and public hearings are scheduled.
L The committees have embarked on an outreach effort to facilitate greater involvement

of the bench, bar, and public in this comment process. A point-of-contact has been
7 established with nearly every state bar association. And the committees' mailing lists

have been significantly enlarged and now exceed 11,000 judges, lawyers, bar
associations, federal and state government officials, law schools, and other agencies.

Liz Placing a premium on the notion of representativeness, i.e., that there ought to
be a "seat" on the rules committees for each identifiable faction of the bar, would
undermine the integrity of the rulemaking process. Committees would be perceived
as promoting self-interested goals rather than the interests of justice. For the same
reasons, requiring more representatives from the Justice Department could magnify
their respective partisan roles and compromise the committees' neutrality.
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Honorable Henry J. Hyde Page Three

r For all these reasons, I urge you to oppose provisions mandating the compositionL, of rules committees. I look forward to continuing this dialogue with you on this
important matter. Thank you for your consideration.

Sincerely yours,

L~~~~~~~~~~~~~~~~~~~~~~~~~~~

L Alicemarie H. Stotler
United States District Judge

X cc: Honorable John Conyers, Jr.
Honorable Carlos J. Moorhead

L Honorable Patricia Schroeder
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Honorable Henry J. Hyde Page Three

For all these reasons, I urge you to oppose provisions mandating the composition
of rules committees. I look forward to continuing this dialogue with you on this
important matter. Thank you for your consideration.

Sincerely yours,

Alicemarie H. Stotler
United States District Judge

cc: Honorable John Conyers, Jr.
Honorable Carlos J. Moorhead
Honorable Patricia Schroeder

bc: Alan Coffey
Jonathan Yarowsky
Thomas Mooney
Betty Wheeler
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COMMITTEE ON RULES OF PRACTICE AND PROCEDURE
OF THE

JUDICIAL CONFERENCE OF THE UNITED STATES
WASHINGTON, D.C. 20544

ALICEMARIE H. STOTLER CHAIRS OF ADVISORY COMMITTEES
CHAR JAMES K. LOGAN

PETEcR G. MlCCABsE APPELLATE RULES
SECRETARY PAUL MANNES

BANKRUPTCY RULES

PATRICK E. HIGGINBOTHAM
a CML RULES

D. LOWELL JENSEN
CRIMINAL RULES

August 8, 1995 RALPH K. WINTER, JR.
EVIDENCE RULES

Honorable Trent Lott
Chair, Senate Subcommittee
on Surface Transportation
and Merchant Marine

427 Hart Senate Office Building
Washington, D.C. 20515

Dear Chairman Lott:

At its March 14, 1995 session the Judicial Conference of the United States on
the request of the Committee on Rules of Practice and Procedure (Standing
Committee) approved a resolution to recommend to Congress that the service of
process provisions contained in the Suits inAdmiraityAct, 46 U.S.C. 5 742, which are
different from the service provisions in Rule 4 of the Federal Rules of Civil Procedure,
be deleted. Under the proposed amendments, the general service of process procedures
in Civil Rule 4 would apply to all civil cases, including admiralty and non-admiralty
cases.

Section 742 requires that a party 'forthwith serve' process on the United States
in admiralty cases. "Forthwith' has been interpreted by some courts to require service
within a period much shorter than the: 120-day period provided for effecting service
under Rule 4(m) of the Federal Rules of Civil Procedure. Some courts have further
ruled that Rule 4(m) does not supersede § 742 because the service requirement is a
condition on the United States' waiver of sovereign immunity. Under these
circumstances, the inconsistent time periods for service of process have posed traps for
counsel inexperienced in admiralty cases and caused loss of rights for their clients.

Section 742 was enacted before the Federal Rules of Civil Procedure were
adopted, and there is no apparent remaining reason to treat suits in admiralty
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L Honorable Trent Lott
Page Two

differently than other civil actions. Rule 4(i) of the Federal Rules of Civil Procedure
currently governs service upon the United States in all other civil cases.

The proposed amendment is purely procedural and is non-controversial. It
addresses a historical anomaly that has adversely affected blameless parties. The
Advisory Committee on Civil Rules and the Standing Committee unanimously
approved the recommendation to amend § 742 prior to consideration by the Judicial
Conference. The representatives from the Department of Justice on both the AdvisoryU, Committee and the Standing Committee concurred with the proposal. The Maritime
Law Association has recommended this amendment for years.

I have enclosed a copy of the proposed amendment to § 742. If you have any
questions on the proposal please contact me or Peter G. McCabe, Secretary, CommitteeL on Rules of Practice and Procedure at (202) 273-1820.

L.
Sincerely yours,

Alicemarie H. Stotler
L United States District Judge

Enclosure

cc: Honorable Larry Pressler
Honorable Ernest F. Hollings

I, Honorable Daniel K Inouye
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Title 46 § 742 SUITS IN ADMIRALTY Ch. 20

l § 742. Libel in personam

In cases where if such vessel were privately owned or operated, or if such cargo were

L privately owned or possessed, or if a private person or property were involved, a

proceeding in admiralty could be maintained, any appropriate nonjury proceeding in

C personam may be brought against the United States or against any corporation
mentioned in section 741 of this title. Such suits shall be brought in the district court

of the United States for the district in which the parties so suing, or any of them,

reside or have their principal place of business in the United States, or in which the

L vessel or cargo charged with liability is found. The libct sha ferthwih iserve
copy of bii libel on thc United States attrny for Gueh distrit eand mail a copy thereof

F by registcrcd mail to the Attorney Gcncral of the United Statea, and shall file a
L ieworn rturn of sueh ocrvis c and mailing. Such ecrviec add mailing shall oonstitute

valid servioe on the United Statco and oueh corporation. In case the United States or

such corporation shall file a libel in rem or in personam in any district, a cross libel

Lv in personam may be filed or a set-off claimed against the United States or such

corporation with the same force and effect as if the libel had been Med by a private
party. ! Upon application of either party the cause may, in the discretion of the court,
be transferred to any other district court of the United States.

L.I

F-

F

LI

C'



IL 1i

rl

I~~~~~~~~~~~ )

I

j

fl

L

I

I

V

(-
LV11

El

t Fl-,~~~~~~~~~~~

K

I



to Committee on Rules of Practice and Procedure
January 1995

C Information Item

FEDERAL JUDICIAL CENTER REPORT

L This is an update of selected Federal Judicial Center projects and activities that may
be of interest to this Committee.

L I. Publications, Manuals, and Videos

1. Manualfor Complex Litigation. The Center has distributed the third edition of itsL Manualfor Complex Litigation to all federal judges. Several private publishers are
making the manual available for sale, and the Center has also made it publicly available
on the FJC homepage on the Internet.

2. Report of a Survey Concerning Rule 11, Federal Rules of Civil Procedure. In
November the Center published a report of its survey of lawyers and judges. The study,
undertaken at the request of the Advisory Committee on Civil Rules, examined judges' and
attorneys' experiences under the 1983 and 1993 versions of Rule 11 and their views of the
effects each version has had. A majority of both prefer the 1993 amendments, with one
exception: Most believe the purpose of Rule 11 sanctions should include compensation of
the party injured by violation of the rule and should not be limited to deterrence of future
violations.

3. Likely Consequences of Amendments to Rule 68, FederalRules of Civil Procedure. In
L September the Center published this report of its survey of trial counsels' views about

proposals to amend Rule 68. The survey, undertaken at the request of the Advisory
Committee on Civil Rules, found that the proposed revisions would be well received by
most attorneys and would likely influence litigation in about 50% of civil cases, resulting in
more and earlier settlements at reduced expense and with limited effects-both positive and
negative-for litigants of modest means.

4. The Civil Justice Reform Act Expense and Delay Reduction Plans: A Sourcebook. The
Center published this reference book in September. It contains seventeen tables
summarizing the civil case management procedures contained in the Civil Justice ReformL Act (CJRA) plans adopted by the U.S. district courts. An earlier version of the sourcebook,
which was undertaken with the assistance of the Committee's AO staff, was submitted to
Congress as part of the Judicial Conference's 1994 report on CJRA implementation.

L 5. Stalking the Increase in the Rate of Federal Civil Appeals. This report, published in
July, examines whether there has been an increase in the rate of appeal and what the sources
of the increase may be. It concludes that much of the increase has resulted from the higherLl volume of litigation in the district courts, with an additional portion of the increase
attributable to increasing rates of appeal in prisoner actions and, to a lesser extent, civil
rights cases. No evidence of an across-the-board increase in the likelihood of appeal was
detected. A copy of this report has been sent to each Committee member.

6. Manual on Recurring Problems in Criminal Trials. A third edition of this manual,L originally prepared by the late Judge Donald S. Voorhees (W.D. Wash.), is planned for
publication early in 1996. The second edition was published in 1990.

L
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Information Item Federal Judicial Center Update, January 1996 2

7. Bench Book for U.S. District Court Judges. The Center is planning to publish a new
edition of its Bench Book in 1996. The Center's Bench Book Committee is reviewing the
current text and recommending updates and other revisions. Information from the
Center's ongoing study of procedures for handling capital case litigation will be used to
update the Bench Book chapter on death penalty cases.

8. Chambers to Chambers on death penalty cases. The Center has prepared the first two
in a series of Chambers to Chambers papers on legal and practical issues unique to
federal death penalty cases. The first paper addresses appointment of counsel and jury
selection; the second concerns compensation of counsel, investigators, and expert

L. witnesses. Forthcoming Chambers to Chambers will deal with pretrial motions and other
pretrial matters, trial management, and the punishment phase of a capital trial. These
articles are based largely on the experiences of several judges who have tried federalLi death penalty cases and specifically address judges' needs for information about how to
manage such cases. The Center distributes Chambers to Chambers to all federal judges.

9. Guideline sentencing publications. In October, the Center distributed a new edition
of Guideline Sentencing: An Outline of Appellate Case Law on Selected Issues to judges
and probation and pretrial services offices. The Center continues to publish the newsletterLi Guideline Sentencing Update at least monthly and more frequently as case law warrants.

10. Directions Issue on Mass Torts. In July the Center published an issue of its serial
magazine, Directions, which included articles on the National Mass Tort Conference co-Li sponsored by the Center and the Judicial Conference (among others). Topics covered by the
issue include the conference participants' suggestions for pretrial and trial management of
mass tort cases and the role of ADR and other settlement techniques. The Center has

r,, distributed this publication to all federal judges.

11. ADR and Settlement Procedures in the Federal District Courts. A Sourcebook for
Judges and Attorneys. Later this year the Center will publish a sourcebook describing the
alternative dispute resolution and settlement procedures used in the district courts. The
sourcebook provides district-by-district descriptions of current ADR programs. Its purpose
is to assist the Committee and the courts in developing policy and programs regarding ADRLi 0and to give guidance to attorneys who practice in federal court.
12. District judge orientation videos. In June, the Center released an updated version ofLi its video program, Sentencing and Other Criminal Post-Trial Matters. The program,L originally produced in 1993, is part of the Center's video orientation series for new
district judges. The Center consulted with Sentencing Commission staff in updating the
video, and Judge Conaboy appears in the program speaking on behalf of the Commission.i, Judge Anna Diggs Taylor (E.D. Mich.) also appears in the video. In November, the
Center taped a new version of The Role of the Magistrate Judge, for use in the video
orientation series.

13. Juror orientation video. In November, the Center completed its new video for petit
jurors, entitled Called To Serve. The program will be distributed to all courts for use atLi their option in orienting jurors.

14. Magistrate judge orientation video on Central Violations Bureau. As part of its
video orientation series for new magistrate judges, the Center is producing The Central
Violations Bureau: How It Helps Magistrate Judges Process Petty Offenses, a program
that describes the work of the Central Violations Bureau and standardized CVB
procedures that assist magistrate judges in processing petty offense cases efficiently.

L
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Information Item Federal Judicial Center Update, January 1996 3

15. Orientation videos for new court employees. The Center has completed and
distributed to the courts its five-part video orientation series for new clerk's office
personnel and other new employees. The programs in the series, titled Introducing the
Federal Courts, depict hypothetical cases that help court employees better understand
their jobs and the important role they play in the effective administration of justice. The
series includes an introductory video (also available in an interactive CD-ROM version)
and videos on the civil, criminal, bankruptcy, and appellate processes. Accompanying
written materials include an outline, a glossary, and appendices containing forms and
other documents.

16. Security awareness in the federal courts. At the request of the Committee on
Security, Space, and Facilities, the Center is producing a video on workplace security for
federal court employees. Completion is expected in early 1996.

II. Education and Training Seminars and Workshops

The following Center seminars and workshops involving matters of particular interest to
the Committee are a small portion of the Center's total educational offerings for judges
and staff. In the last fiscal year, the Center offered sixty-seven seminars and workshops
for judges, reaching over 2,700 participants; seventy programs for supporting personnel,
reaching almost 2,500 participants; and five programs for federal public defenders,
reaching over 800 participants. In addition, the Center sponsored over 900 programs that
were offered in courts across the country, reaching over 18,000 participants.

1. Seminar for Circuits Adopting Bankruptcy Appellate Panels. The Center will
conduct a seminar for circuits adopting bankruptcy appellate panels March 18-20, 1996, in
Pasadena, California. The seminar will address issues surrounding each phase of the
progress of the BAP in operation, including sessions on how to establish a BAP and how to
run and organize a BAP. Circuits establishing BAPS have been invited to send up to six
representatives to participate in the program.

2. Workshop on Scientific Evidence. One day at each of the three recent national
workshops for district court judges was devoted to topics on scientific evidence. Information
from these educational programs is being used to design a three-day workshop that will
provide more in-depth training on handling statistical evidence. This special focus
workshop, which will be held in January 1996, will be limited to approximately thirty
judges.

3. Annual Workshops for District and Appellate Judges. In FY96 the Center will, as it
does each year, hold workshops for all judges of the appellate and district courts. The FY96
workshops will be circuit-based. At each of these programs the Center contemplates
sessions on death penalty habeas issues and improving jury trials.

4. Executive Team Development Programs. The Center will conduct two Executive Team
Development Workshops in 1996. Teams from the U.S. bankruptcy courts will participate in
a March program; teams from U.S. district courts will attend a program in April. The
workshops teach management skills to teams of new chief judges and their clerks. Each
workshop will precede Center national judges' programs.

5. Federal Court Manager Leadership Training Program. Court managers who want to
prepare for positions of increasing leadership responsibility may apply to participate in the
multi-phased Federal Court Manager Leadership Program. During their two- to three-year
participation in this self-directed developmental program, court managers analyze recurring
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Information Item Federal Judicial Center Update, January 1996 4

court management problems, enhance their leadership skills, and focus on areas for further
professional growth. Applicants for the program must serve in a position of JSP level 12 and

E above and have a minimum of four years' experience in the federal courts.

L 6. Programs for Court Training Specialists. In 1977, the Center established a network of
court personnel to coordinate delivery of training programs in their court units and serve as
resources to both the courts and the Center. There are currently 364 "court training
specialists" in the federal judiciary. The Center provides orientation programs for the newly
appointed specialists, continuing education for those who are experienced, a training

1_ newsletter, and an electronic bulletin board that is accessible to all specialists 365 days a
L year.

7. Training Through Technology. As part of its efforts to broaden educational programs
that do not require participant travel, the Center has developed a number of automated
training programs. Among them are:

* Computer-Assisted Instruction. Training delivered through personal computers
offers unique advantages to the learner: the training can proceed at a pace and time
that meets the user's schedule and the instruction can be revisited as often as[ desired.

In October 1994, the Center distributed to all courts a CD-ROM containing a
program on the Federal Rules of Civil Procedure. In February 1996, a
program on the Federal Rules of Bankruptcy Procedure will be released. A
program on appellate procedure is in development. The programs are designed
for use by deputy clerks and contain the rules themselves, information about
the rules, and quizzes and scenarios that help court staff identify the
appropriate rule for a given situation.

- Supervising in the Courts: Tips for Success is a computer-assisted guide that
will be pilot-tested in 1996. The guide is a rapid reference for federal court
staff who direct the work of others and provides suggestions on personal,
interpersonal, and leadership skills, as well as on other topics critical to
supervising court staff. The guide also recommends resources that are
available through the Center and locally.

* On-Line Conferences. These conferences feature several benefits that live
presentations do not: participants use computers to connect to the meeting "site,"
attend at a time that is convenient for them, and can read, review, and respond to
faculty instruction and participants' comments with greater deliberation. Among
the on-line conferences scheduled for FY96 is Ensuring Effective Case-Flow
Management. This three-month conference is a follow-up to a March 1995
workshop for district courts in the Fifth and Eleventh Circuits. The conference
offers continued technical assistance to the participants to help them implement the
case management plans they developed at the workshop.

* Teleconferences. Like on-line conferences, teleconferences provide instructionLI to geographically separated court employees. Next fall the Center will telecast a
conference on Appellate Case Management: Case Closing Procedures from the
Center's studio in the Thurgood Marshall Federal Judiciary Building to caseE administrators at circuit sites, The program topics will include improving the
effectiveness and efficiency of case closings and customer service.

LIr
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LI Information Item Federal Judicial Center Update, January 1996 5

&8. National Conference for Federal Appellate Judges. The Center held a National
Workshop for Judges of the U.S. Courts of Appeals this past June in San Diego. As well as
offering sessions on substantive law, the Center responded to the request of judges at the
1993 workshop for more information and interchange about how the courts of appeals
handle their workload. The program included sessions in which judges learned of the
practices of other courts in screening appeals, diverting appeals to preargument settlement or
mediation programs, and using nonjudicial staff. Judges also had the opportunity toLI comment on the likely utility of these and other case management alternatives in dealing
with projected caseload increases.

r7
L. 9. Workshop for Appellate Conferencing Attorneys. The Center conducted a workshop
L for appellate court conferencing attorneys in September in Washington, D.C. The program

concentrated on methods for enhancing the conferencing attorneys' mediation skills and
provided a forum for exchange of information about their settlement programs. Every circuit
with a conferencing program was represented.

r, 10. ADR Training for Judges. At each of the Center's three FY 95 national workshops forL district judges, participants were given the option to stay an additional day to attend a
program on ADR. Sessions included: The ADR Landscape/Why Use ADR; Administration
of Court-Connected ADR Programs; ADR Program Design: Planning for Your Court; andLI Issues in Ethics and Case Management. These programs prompted the Court of Claims to
ask for an ADR add-on day at its Judicial Conference; the program was held in
Williamsburg, Virginia in November 1995.

L 11. Evaluation Workshop for District Courts. The Center conducted two seminars in
FY95 on research methods courts can use to evaluate the effectiveness of court programs
and procedures. The workshops, which focused on the fundamental principals and

L procedures of conducting sound evaluations, will help court staff determine whether a new
program, such as ADR, or a new policy, such as a compressed work schedule, provides the
anticipated benefits. The workshops also provided information to help the courts conduct
the annual assessments required by the CJRA.

12. National Chief Probation and Pretrial Services Officers' Conference. All chiefs
have been invited to attend the January 8-11, 1996 National Conference of ChiefL Probation and Pretrial Services Officers. The theme of the Center-sponsored
conference will be "Leading Probation and Pretrial Services into the Twenty-First

L Century."
13. Federal Criminal Procedure Seminar. Presented annually in August for the past
four years, this popular seminar instructs 25-30 Article III judges on the current problem
areas of federal criminal procedure in a hands-on intensive program. Topics includeL environmental crimes, civil and criminal asset forfeiture, habeas corpus, money
laundering, and various evidentiary issues including the admissibility of uncharged
misconduct both during trial and sentencing and the admissibility problems inherent in
major conspiracy cases. This seminar was last held August 1-4, 1995 in Portland,
Oregon.

LI



71

IF

L

L

HLi

H

H

Lj

F"

HHE
I~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~

I~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~s

I~~~~~~~~~~~~~~~



Information Item Federal Judicial Center Update, January 1996 6

MI. Research and Planning Projects

1. Class Actions. The Center sent a draft of its final report on class action activity to the
Advisory Committee on Civil Rules for the committee's November 9- 11 discussion of
revisions to Fed. R. Civ. P. 23. Among other findings, the study found that a substantial
number of "routine" class actions, particularly securities cases, have standard modes of
litigation and adjudication. Most of these and many other cases resulted in awards for
individual class members that appeared to be too small to support individual litigation. Most
certified class actions settled, but usually not before the merits were litigated via a motion to

L, dismiss or motion for summary judgment. Trials occurred infrequently, and plaintiffs were
rarely successful at trial or on appeal. Appeals were frequent, but seldom touched on
certification issues. The study was based on cases filed as class actions in E.D. Pa, S.D. Fla.,
N.D. Ill., and N.D, Cal.

2. Special Verdicts and Interrogatories. Fed. R. Civ. P. 49 provides two alternatives to
the general verdict-a special verdict and a general verdict with interrogatories. Because
the rule provide judges with little guidance regarding the use of special verdicts and general
verdicts with interrogatories, the Center is examining the use of these two types of verdicts,
with the goal of aiding the Advisory Committee on Civil Rules in developing guidelines forL their use. The questions under study include: 1) How frequently and under what
circumstances do judges use special verdicts and general verdicts with interrogatories?
2) What procedural challenges do judges face when using these verdicts? and 3) WhatE consequences does the use of these verdicts have on court resources and on jury
deliberations and decision-making? A report will be published upon completion of the
study.

K 3. Juror Privacy in Voir Dire. Proposals to expand voir dire under draft amendments to
Federal Rule of Civil Procedure 47(a) have raised concerns about juror privacy and the
proper limits of expanded inquiries. Because the amendments anticipate greater use of juror
questionnaires, the Center is collecting examples of recent questionnaires, noting issues that
are likely to raise concerns about juror privacy, and offering suggestions for minimizing
intrusions into juror privacy in the voir dire process.

4. Trends in Summary Judgment. The Center is gathering data on current summary
judgment practice in six federal district courts, which will be compared with previous levels
of summary judgment activity. The study is looking for broad trends and shifts in the
likelihood that summary judgment motions will be filed, changes in the outcome of such
motions, and the likelihood that such motions will be appealed.

5. Evaluation of Changes in Rule 26. The Center is considering how and when to initiate
a study of recent amendments to Rule 26. The nature and timing of the study will depend, in
part, on whether there has been sufficient experience under the new rule to produce a valid
study.

6. Evaluation of AAAS/ABA Demonstration Project. The Center is assisting in the
development of two demonstration projects that will provide judges the names of prominent
scientists, doctors, and engineers who will serve as court-appointed experts. The National
Conference of Lawyers and Scientists (a joint committee of the ABA and the American
Association for the Advancement of Science) is preparing a demonstration project that will
link judges' requests for help in identifying potential court-appointed experts with scientists
and engineers nominated by professional societies. The Center will serve as evaluator of the
demonstration program if it goes forward. The Center has also recently agreed to help the

L Private Adjudication Center at Duke University School of Law prepare a proposal to

L
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establish a standing list of "certified" experts who will agree to serve as court-appointed
experts.

7. Court Connection Project. The Center continues to work with the District Court for the
District of Columbia to develop kiosk technology for use by a wide range of court users,
including pro se litigants. The project will allow the court and the Center to assess the utility
of using kiosks to provide public information about case filing procedures, directions for
prospective jurors, job announcements and vacancies, courtroom locations, office phone
numbers, and in-court activities.

8. Criminal Videoconferencing. The Center has been asked to conduct a study of video
conferencing of federal criminal pretrial hearings in connection with a pilot being conducted
by the U.S. Marshals Service and the Federal Bureau of Prisons. One of the two pilot
districts, Puerto Rico, has dropped out of the study, with only the Eastern District of
Pennsylvania now using the video system on a limited basis. It is anticipated that one or two
additional courts may be added as pilot sites. We will continue to monitor developments.

L 9. Study of Judges' and Attorneys' Views of Rule 11. See above under Publications,
Manuals, and Videos.

10. Study of Attorneys' Views of Proposed Amendments to Rule 68. See above under
Publications, Manuals, and Videos.

Li Pro Se Litigation Work Group

The Center has continued its efforts to assist the courts in addressing the challenges posed
by pro se litigation. The Pro Se Work Group's efforts are coordinated with other relevant
activities within the judicial branch, including Conference committees, the Administrative
Office, and circuit councils. The following are some of the projects coordinated by the
group:

LI 1. Manual on Managing Prisoner Civil Rights Litigation. This work-in-progress will
become a manual for managing prisoner civil rights litigation. Completion of the manualE awaits action in Congress on legislation that would substantially affect prisoner litigation.
Comments have been widely sought from judges and others, through, for example,
presentations at the Center's three FY95 magistrate judge regional programs and in breakout
discussions at the three FY95 district judge national workshops. The manual is slated to be

L published in early 1996.

r- 2. Case Study of the District of Nevada's Early Evaluation Procedures in PrisonerL Civil Rights Cases. A number of districts, including the District of Nevada, are using
innovative approaches to manage and resolve prisoner civil rights complaints. This case
study describes and examines the court's procedures and case management practices for
prisoner civil rights cases, including the district's detailed plan for the imposition of partial
filing fees and the use of early case evaluation hearings to essentially "clean up" a prisoner
pro se civil rights complaint before service is effected and the case proceeds further. The
Center's report on these procedures will be published in a special 1996 edition of DirectionsL focusing on pro se issues of interest to the courts.

3. Non-Prisoner Pro Se Data Base. Using ICMS data, the Center has constructed a dataL base of 57,000 non-prisoner pro se cases filed and terminated in ten of the largest districts
during the past four years. This data base provides a rich source of information on the nature
and extent of non-prisoner pro se litigation in these districts.
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4. Technical Assistance to the Ninth Circuit's Task Force on Prisoner Discipline
Procedures. Over the past several months, staff of the Center have assisted the Task Force
with its efforts to examine prisoner discipline procedures in institutions that are located inLi the Ninth Circuit. The Task Force produced a report in August, 1995, and is now working
on a plan to implement its recommendations.

5. Court Connection Project. See above under Research and Planning Projects.
Lo

Death Penalty Work Group

As the number of crimes eligible for the federal death penalty has increased, the few federal
judges who have had such cases have expressed concern about the relatively limited
information available to inform judges about the substantive and procedural issues relevant

Li to conducting a federal capital trial. The Center has established a work group to address this
need and other questions raised by death penalty cases. From the outset, the Center has
consulted with the chairs of relevant Conference committees. Below are descriptions of the

C individual projects being coordinated by the work group.

1. Clearinghouse for Information on Managing Death Penalty Cases. The Center's
Information Services Office (ISO) serves as a clearinghouse for information on techniques

L that federal judges are using to manage death penalty cases. The Center has asked all federal
judges who have handled such cases to send to ISO materials such as jury questionnaires,
orders, jury instructions, and verdict forms; these materials are provided to other federal
judges on request.

2. Study of Procedures for Handling Death Penalty Cases. Center researchers have
collected materials from federal judges who have handled death penalty cases and have
interviewed federal judges who have presided over death penalty cases. Researchers will
also interview attorneys experienced in prosecuting and defending death penalty cases. One
product of the study, planned for completion by Spring 1996, will be a Bench Book chapter
annotated with sample forms and instructions. The study will also produce a longer report
(also slated for completion in Spring 1996) describing in more detail the case management
procedures used by judges in death penalty cases and their observations about how these

7 cases differ from more routine criminal actions.

3. Death Penalty Tracking Study. This is a long-term Center project to build a
comprehensive database on all federal offenders who are or could have been subject toLi federal capital prosecution. The Center is currently working with the Department of
Justice and other groups to develop the data elements for inclusion in the database. Data
collection should start in the near future. The project is slated for completion in
approximately 2002.
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TO: Honorable Alicemarie H. Stotler, Chair, and Members of the
Standing Committee on Rules of Practice and Procedure

L. FROM: Honorable James K Logan, Chair
Advisory Comnittee on Appellate Rules

DATE: December 12, 1995

INTRODUCTION

The Advisory Committee on Appellate Rules met October 19, 20, and 21,
1995, in Washington, D.C. Most of the three-day meeting was devoted to
completing work on the "restylized" version of the appellate rules.

At its July meeting, the Standing Committee remanded Rule 32 to the
Advisory Committee for further consideration. Some members of the Standing
Committee objected to the level of detail in the rule, others thought the detail
necessary but not quite right. As a result, the Standing Committee concluded that
Rule 32 was not ready for republication. Rules 27 and 28 were also remanded to
the Advisory Committee principally so that the provisions of those rules could be
coordinated with the proposed amendments to Rule 32. The Advisory Committee
made further amendments to all three rules. Those rules are included in the
packet of "restylized" rules. It is the Advisory Committee's recommendation that
they be published as part of that packet because separate, but at least partially
simultaneous, publication would be confusing.

I. ACTION ITEM

The Advisory Committee requests that the Standing Committee approve
for publication revised Federal Rules of Appellate Procedure 1-48 as redrafted
using uniform drafting standards.
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As you know this project has been in process for sometime. The draft
submitted for publication is at a minimum a fourth draft. Mr. Bryan Garner, a
consultant to the Standing Committee, completed the first redraft of the'full set of
Appellate Rules in early summer 1994. The Style Subcommittee of the Standing
Committee thoroughly reviewed Mr. Garner's draft and completed the first Style
Subcommittee redraft of Rules 1-23 by mid-September 1994. X

Two subcommittees of the Advisory Committee on Appellate Rules were
assigned portions of Rules 1-23 for study and redraft in preparation for the
Advisory- Committee's fall 1994 meeting. The Advisory Commit ee met on
October 25, 26, and 27, 1994, in Washington, D.C. and spent mi ch of that
meeting working on Rules 1-23.

The Standing Committee's Style Subcommittee completed its first redraft
oi5 Rules 24-48 in December 1994. Once again, two subcommittees of the
Advisory Committee on Appellate Rules were assigned responsibility for n
reviewing and revising that draft prior to the Advisory Committee's fall 1995 L
i.Aeeting. At the fall 1995 meeting, the Advisory Committee revisited some
questions that had arisen in the redrafting of Rules 1-23 and thoroughly reviewed
Rules 24-48.

In order to facilitate your review and examination of the revised rules, the
current rule is reproduced on-the left-hand side of the page, and the revised rule l
is on the right-hand side of the page.' ' '

Our goal is to make the rules concise, clear, and consistent - and thereby L

help the bench and bar. We use simpler language and generally use active rather
than passive voice. Long text is divided into subdivisions and "reader cues," such
as captions and headings are inserted. We have attempted, in general, to leave L
the substance of the rules unchanged. Some substantive changes are, however,
recommended. '

While striving to improve the language of the rules, existing ambiguities
were unmasked. In, order to complete a new draft, we ordinarily had to resolve D
an ambiguity by choosing one of the competing interpretations. Most of the
changes that are identified as substantive are of this nature. The choices are
identified and discussed in the Committee Notes.

- Close review of the rules also gave rise to questions about the meaning and
operation of certain rules as well as ideas for improving them. A few such
changes were incorporated when, in the committee's opinion, they were simple
amendments. All such changes are discussed in the Committee Notes. Any
complex or controversial suggestions for change were added to the committee's
table'of agenda items for later consideration.
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Rules 32, 27, and 28- those that were remanded to the Advisory
Committee by the Standing Committee last July - contain major substantive
changes. The Committee Note accompanying each of those rules states that the
Advisory Committee had been working on substantive amendments to those rules
just prior to completion of the larger," redrafting project. Extensive Committee
Notes accompany each of those rules; the notes identify and discuss the
substantive amendments.

D There may appear to be more substantive changes in Rules 21, 25, 26, 26.1,
29, 35, and 41 than there are. Amendments to each of those rules are currently-in
the pipeline. Those amendmentsare ,not reflected in the "current" rule in the left-
hand column. For purposes of preparing te Committee Note accompanying the
"restyled" version, however, the committee assumed that those amendments would
be approved and become effective independent of this project. Amendments to
Rules 21, 25, ad,qd26 were approved by the Judicial Conference at, its fall meeting

- and have been forwarded to the Supreme Court for its review. If they continue
on schedule, those amendments will become effective on December 1, 1996.
Amendments Zo Rules 26.1, 29, 35, and 41tare currently published lfor public
comment. The comments will be reviewed by the Advisory Committee at its
spring meeting; assuming that the amendments continue to have dsory
Committee support thy wil be presented to the Standing C mtee in July with
a request that they be forwarded to the Judicial Conference.,

A. Synopsis of Proposed Amendments to Rule 27

L/ The rule is entirely rewritten.

1. The amendments require that any legal argument necessary to
support the motion must be contained in the motion; no separate
brief is permitted.

2. The time for responding to a motion is expanded from 7 days to 10
days.

r
L 3. The amendments also make it clear that a reply to a response may

be filed; a reply must be filed within 5 days after service of the
response.

4. A motion or a response to a motion must not exceed 20 pages and a
[F - reply to a response must not exceed 10 pages.

5. The form requirements are moved from Rule 32(b) to subdivision
K (d) of this rule.

..
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6. Subdivision (e) makes it clear that a motion will be decided without
oral argument unless the court orders otherwise. 7

B. Synopsis of Proposed Amendments to Rule 28

The proposed amendments to Rule 28 are necessary to conform it
to proposed amendments to' Rule 32. The page limitations for a brief are
deleted from 28(g). Rule 28 is amended to require a brief to include a J
certificate of compliance with the length limitations established in Rule 32.

C. Synopsis of Propsed Amendments to Rule 32
-~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~ ;

Rule 32 is amended in several significant ways.

1. A brief may be (#,n "light" rpaper, not just "white" paper. Cream and
buff colored paper, including reccled paper, are acceptable.

2. The provision for pamphlet-sized, briefs have been deleted.

3. All references to use of ctarbon copies have been deleted.

4. The amended rule permits a brief to be produced using either a
monospaced typeface or a proprtionately-spaced typeface. L

5. The rule establishes new length limitations for briefs. If page
counting is used to measure the length of a brief, a principal brief
may not exceed 30 pages, and a reply brief may not exceed 15
pages. Other counting methods that approximate the current 50
page limit are, however, permitted.
* A brief may have a total of 14,000 words as long as the

average number of words per page does not exceed 280.
* Alternatively, a brief may have a total of 90,000 characters as

long as the average number of characters per page does not
exceed 1,800.

* A brief using monospaced typeface may have 1,300 lines of
text.

Those persons who prepare a brief using a typewriter can easily use
the line counting method, and almost as easily the character
counting method. (With 6½ inch lines and 10 characters per inch,
there is a maximum of 65 characters per line.)

6. The rule requires a certificate of compliance with the length
limitations.

Km
Ko
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7. The treatment of an appendix is in its own subdivision.

8. A brief that compies with the national rule, is, acceptable in every
court. Local rules may not impose requirements that are not in the

E ~~~~~~national -rule. Local rules may, however,~ move in the other
L direction; they can authorize non-compliance with certain of the
national norms.

El ~~II. INFORMAT7ION ITEMS-~~."",

A. Uniform Numbe-ing of Local Rfles

Amendments to Fed. R. App. P, 47 taok effect on December 1, 1995. The
amendments state, that all local circuit rules "must conform to any uniform
numbering system prescribed by the Judicial Conference." Sinillar amendments
took effect in the bankruptcy, civil, an1 criminal rules. The Standing Committee

L" asked each Advisory Committee to submit a recommendation concerning uniform
numbering. With regard to local rules adopted by the courts of appeals this
appasto be a relatively easy task. All buft one -circuit has followed the
recommendationaof lte Local Rules Project and renumbered the circuit rules to

L, diretio; tcorrespond to the Fed. R. App. P. numbering system.

The Advisory Committee unanimously recommends that circuit rules be
U. required to have a number that corresponds with the related national rule. The

committee further recommends that the use of a prefix (used to identify the rule
as a local appellate rule) as well as the use of decimal points, dashes, etc. (used

I nmafter the FRAP number and before the number identifying which of the several
related local rules is involved; for example the first local rule relating to FRAP 28

7 might ber ited as 28.1, the second would then be 28.2) should be left to local
Lpoption.

El ~~~B. Committee Notes

The Advisory Committee was asked to discuss the problem that arises
when a Committee Note, drafted by the Advisory Committee to explain its
proposed amendmientno longe-r "fits" the rule because the Standing Committee
makes substantial changes in the rule. This particular question is really a subpartEL reiof the larger q uestion -whose note is it?

The consensus of the Advisory Committee is that the note should be
L. treated as an Advisory Committee Note and should, to the extent possible, be the

responsibility of the Advisory Committee. A motion was made to delegate to the

L

L .,
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chair and the reporter authority to make whatever amendments to a Committee
Note are made necessary by Standing Committee changes to the proposed rule.
The motion passed unanimously with the understanding that if controversial
changes are made, the chair and reporter would attempt to consult with the
Advisory Committee. 7

C. Committee Agenda

Attached to this report is a copy of the Advisory Committee's Table of
Agenda Items which indicates the status of proposed amendments under
consideration by the committee.

III. Minutes 7
Also attached to this report are draft minutes G. the Advisory Committee

Meeting held October 19, 20, and 21 in Washington, D.C. The minutes have not LI
yet been approved by the Advisory Committee.
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Rule 1. Scope of Rules and Title Rule 1. Scope of Rules; Title

(a) Scope of rules. - These rules govern (a) Scope of Rules.
Eiprocedure in appeals to United States courts of

it appeals from the United States district courts and the (1) These rules govern procedure in the United
United States Tax Court; in appeals from bankruptcy States courts of appeals.
appellate panels; in proceedings in the courts of

L appeals for review or enforcement of orders of (2) When these rules provide for filing a
administrative agencies, boards, commissions and motion or other document in the district
officers of the United States; and in applications for court, the procedure must comply with the
writs or other relief which a court of appeals or a practice of the district court.
judge thereof is competent to give. When these rules
provide for the making of a motion or application in
the district court, the procedure for making such
motion or application shall be in accordance with the
practice of the district court.

(b) Rules not to affect jurisdiction. -These rules (b) Rules Do Not Affect Jurisdiction. These rules
shall not be construed to extend or limit the do not extend or limit the jurisdiction of the
jurisdiction of the courts of appeals as established by courts of appeals.
L law.

(c) Title. - These rules may be known and cited (c) Title. These rules are to be known as the
as the Federal Rules of Appellate Procedure. Federal Rules of Appellate Procedure.

K
Committee Note

T he language and organization of the rule are amended to make the rule more easily understood. In addition to
changes made to improve the understanding, the Advisory Committee has changed language to make style and
terminology consistent throughout the appellate rules. These changes are intended to be stylistic only. The
Advisory Committee recommends deleting the language in subdivision (a) that describes the different types of

E proceedings that may be brought in a court of appeals. The Advisory Committee believes that the language is
unnecessary and that its omission does not work any substantive change.

LL



Rule 2. Suspension of Rules Rule 2. Suspension of Rules

In the -interest of expediting decision, or for other On its own or a party's motion, a court of appeals
good cause shown, a court of appeals may, except as may - to expedite its decision or for other good
otherwise provided in Rule 26(b), suspend the cause - suspend the provisions of any of these rules _

requirements or provisions of any of these rules in a in a particular case and order proceedings as it
particular case on application of a party or on its own directs, except as otherwise provided in Rule 26(b).
motion and may order proceedings in accordance r
with its direction. ;

Conunittee Note K
The language of the rule'is amended to make the rule more easily understood. In addition to changes made to

improve the understanding, the Advisory Committee has changed language to make style and terminology consistent

throughout the appellate rules. These changes are intended to be stylistic only. ,

Rule 3. Appeal as of Right - How Taken Rule 3. Appeal as of Right -How K
Taken

,! (a) Filing the Notice of Appeal. - An appeal (a) Filing the Notice of Appeal. Ell
permitted by law as of right from a district court to a'
court of appeals must be taken by filing a notice of (1) An appeal permitted by law as of right from

appeal with the clerk of the district court within the i, a district court to a court of appeals may be i K,
iime allowed by Rule 4. At the time of filing, the taken only by filing a notice of appeal with 1

appellant must furnish the clerk with sufficient the district clerk within the time allowed by

copies of the notice of appeal to enable the clerk to Rule 4. At the time of filing, the appellant K
comply promptly with the requirements of must furnish the clerk with enough copies
subdivision (d) of this Rule 3. Failure of an appellant of the notice to enable the clerk to comply 7
to take any step other than the timely filing of a with Rule 3(d). L

notice of appeal does not affect the validity of the
appeal, but is ground only for such action as the (2) An appellant's failure to take any step other '
court of appeals deems appropriate, which may than the timely filing of a notice of appeal

include dismissal of the appeal. Appeals by does not affect the validity of the appeal,
permission under 28 U.SC. '§ 1292(b) and appeals in but is ground only for the court of appeals L.
bankruptcy must be taken in the manner prescribed to act as it considers appropriate, including
by Rule 5 and Rule 6 respectively. dismissing the appeal. K

(3) An appeal by permission under 28 U.S.C.
§ 1292(b) or an appeal in a bankruptcy case
may be taken only in the manner prescribed K
by Rules 5 and 6 respectively.

LP'
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L (b) Joint or consolidated appeals.- If two or more (b) Joint or Consolidated Appeals.

persons are entitled to appeal from a judgment or
order of a district court and their interests are such as (1) When two or more persons are entitled to
to make joinder practicable, they may file a joint appeal from a district-court judgment or
notice of appeal, or may join in appeal after filing order, and their interests make joinder
separate timely notices of appeal, and they may practicable, they may file a joint notice of
thereafter proceed on appeal as a single appellant. appeal. They may then proceed on appeal

r Appeals may be consolidated by order of the court of as a single appellant.
L. appeals upon its own motion or upon motion of a

party, or by stipulation of the parties to the several (2) When the parties have filed separate timely
7 appeals. q < : - . , notices of appeal, the appeals may be joined

or consolidated if the court of appeals so
orders on its own or a party's motion.

L ,
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(c) Content of the Notice of Appeal. - A notice (c) Contents of the Notice of Appeal.
of appeal must specify the party or parties taking the
appeal by naming each appellant in either the caption (1) The notice of appeal must:
or the body of the notice of appeal. An attorney Fl
representing more than one party may fulfill this (A) specify the party or parties taking the
requirement by describing those parties with such appeal by naming each one in the
terms as "all plaintiffs," "the defendants," "the ,caption or body of the notice, but an
plaintiffs A, B, et al.," or "all defendants; except X." attorney representing more than one
A notice of appeal filed pro se is filed on behalf of party may describe those parties with ,'

the party signing the notice and the signer's spouse such terms as "all plaintiffs," "the
and minor children, if they are parties, unless- the defendants," "the plaintiffs A, B, et p

notice of appeal clearly indicates a contrary intent. In al.," or "all defendants except X"; %L
a class action, whether or not the class has been
vcertified, it is sufficient for the notice to name one (B) designate the judgment, order, or part
person qualified to b1IigIhe appeal as representative thereof being appealed; and L

of the class. A notice of appeal also must designate
the judgment, order, or part thereof appealed from, (C) name the court to which the appeal is

and must name the court to which the appeal is taken.
taken. An appeal will not be dismissed for
informality of form or title of the notice of appeal, or (2) A pro se notice of appeal is considered filed 7
for failure to name a party whose intent to appeal is on behalf of the signer and the signer's

otherwise clear from the notice. Form 1 in the spouse and minor children (if they are
Appendix of Forms is a suggested form for a notice parties), unless the notice clearly indicates K
of appeal. otherwise.

(3) In a class action, whether or not the class F
has been certified, the notice of appeal is
sufficient if it names one person qualified
to bring the appeal as representative of the
class.

(4) An appeal must not be dismissed for
informality of form or title of the notice of
appeal, or for failure to name a party whose
intent to appeal is otherwise clear from the LJ
notice.

(5) Form 1 in the Appendix of Forms is a L
suggested form of a notice of appeal.

L

FJ
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(d) Serving the Notice of Appeal. - The clerk of (d) Serving the Notice of Appeal.
the district court shall serve notice of the filing of a

7 notice of appeal by mailing a copy to each party's (1) The district clerk must serve notice of the
counsel of record (apart from the appellant's), or, if a filing of a notice of appeal by mailing a

r party is not represented by counsel, to the party's last copy to each party's counsel of record-

L known address. The clerk of the district court shall excluding the appellants - or, if a party is
forthwith send a copy of the notice and of the docket proceeding pro' se, to the party's last known
entries to the clerk of the court of appeals named in address. When a defendant in a criminal
the notice. The clerk of the district court shall case appeals, the clerk must also serve a
likewise send a copy of any later docket entry in the copy of the notice of appeal on the
case to the clerk of the court of appeals. When a defendant, either by personal service or by

L defendant appeals in a criminal case, the clerk of the mail addressed to the defendant. The clerk
district court shall also serve a copy of the notice of must promptly send a copy of the notice of

7 appeal upon the defendant, either by personal service appeal and of the docket entries - and any
or by mail addressed to the defendant. The clerk later docket entries - to the clerk of the
shall note on each copy served the date'when the court of appeals named in the notice.' The
notice of appeal was filed and, if the' notice of appeal district clerk must note, on each copy, the
was filed in the manner provided in Rule 4(c) by an date when the notice of appeal was filed.
inmate confined in an institution, the date when the
clerk received the notice oft appeal. The clerk's (2) If an inmate confined in an institution files
failure to serve notice does not affect the validity of a notice of appeal in the manner provided
the appeal. Service is sufficient notwistanding the by Rule 4(c), the clerk must also note the
deathof aparty or the party's counsel. The clerk date when the clerk docketed the notice.
shall note in the docket the names'of the parties to
whom clerk mails copies, with the date of (3) The'clerk's failure to serve notice does not
m ailng, ' affect the validity of the appeal. The clerk

must note on the docket the names of the
parties to whom the clerk mails copies,

L ' with the date of mailing. Service is
sufficient notwithstanding the death of a
party or the party's counsel.

(e) Payment of fees. -Upon the filing of any (e) Payment of Fees. Upon filing a notice of
E separate or joint notice of appeal from the district appeal, the appellant must pay the district clerk
L court, the appellant shall pay to the clerk of the all required fees. The district clerk receives the

district court such fees as are established by statute, appellate docket fee on behalf of the court of
and also the docket fee prescribed by the Judicial appeals.
Conference of the United States, the latter to be
received by the clerk of the district court on behalf of
the court of appeals.

CoUMnittee NoteL.
The language and organization of the rule are amended to make the rule more easily understood. In addition to

7 changes made to improve the understanding, the Advisory Committee has changed language to make style and
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terminology consistent throughout the appellate rules. These changes are generally intended to be stylistic only; in l
this rule, however, substantive changes are recommended in subdivisions (b) and (d).

Subdivision (b). A joint appeal is authorized only when two or more persons may appeal from a single judgment K
or order. A joint appeal is treated as a single appeal and the joint appellants file a single brief. Under existing, Rule
3(b) parties decide whether to join their appeals. Theymaydo sobyilig a4joint notice 'of appeal or by joining their 7
appeals after filing separate'notices of appeal. L

In consolidated'appeals the separate appeals'do not merge into one. Separate judgments are entered. The parties e

do not proceed as a singleappellant and the appellants are not "parties" of each others' cases See United States v.
Tippett, 975 F.2d 713 (10th Cir. 1992). Under existing Rule 3(b) itis unclear whether appeals may be consolidated'
without'court order'if the parties stipulate to consolidation. The proposed language resolves that ambiguity by [
requuirnga court order forbconsolidation. The order may be entered upon motion of a party'or by the court on its
o motion. . l

The proposed language also requires a court order to join appeals after separate notices of appeal have been filed.0
The ordeif will make it clea' r that the appeals are joined.

Subdivision '(d). PAragraph'(d)(2) has been amended to require that when an inmate files a notice of appeal by,
depositing the notice in the institution's internal mail system, the clerk must note the docketing date .- rather than
the receiptl ate'-- on t n fotIce of appeal before serving copies of it. This' change conforms to' a recommended
change in We 4(c. tkle ) is Lended to provide that when an inmate files the first notice of appeal in a civil
case by depp siting th'in an insition's internal mailsystem, the time for filing a cross-appeal runs from the
date the di onmate's notice of appeal. Existing Rule 4(c) says that in such a case the time for Li
filing a cross-appeal runs fronn the date the district courtIreceives the inmate's notice of appeal. A court may
"receive" a0paper when its rmal is b1elivered to ifteven if the mail is not processed for aday or two, making the date
of receipt uncrtaen. ' keting"is an easi identified event The change is made to eliminate the uncertainty.

o, g I s an .els

| ', ' i ' 40ngon'
L

F,~~~~~~~~~~~~~ I
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L Rule 3.1. Appeal from a Judgment Entered by a Rule 3.1 Appeal from a Judgment of a

Magistrate Judge in a Civil Case Magistrate Judge in a Civil

.Case

L When the parties consent to a trial before a
magistrate judge under 28 U.S.C. § 636(c)(1),' any (a) To the District Court. When the parties have
appeal from the judgment must be heard by the court consented to a trial before a magistrate judge
of appeals in accordance with 28 U.S.C. § 636(c)(3), under 28 U.S.C. § 636(c)(1), an appeal from.the
unless the parties consent to an appeal on the record judgment is heard by the court of appeals in
to a district judge, and thereafter, by petition only, to accordance with § 636(c)(3), unless the parties
the court of appeals, in accordance with 28 U.S.C. have consented - at the time of reference to a
§ 636(c)(4). An appeal under 28 U.S.C. § 636(c)(3) magistrate judge - to an appeal on the record
must be taken in identical fashion as an appeal from to a district judge and then, by petition only, to

L any other judgment of the district court. the court of appeals under § 636(c)(4).

(b) To the Court of Appeals. An appeal under §

L 636(c)(3) must be taken in the same, way as an
appeal from any other district-courtjudgment. ox

Committee Note

L ,The language and organization of the rule are amended to make the rule more easily understood. In addition to il
changes made to improve the understanding, the Advisory Committee has changed language to make style and jt
terminology consistent throughout the appellate rules. These changes are intended to be stylistic only.

LI
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Rule 4. Appeal as of Right - When Taken Rule 4. Appeal as of Right -When

Taken

(a) Appeal in a civil case. - (a) Appeal in a Civil Case.
(1) Except as provided in paragraph (a)(4) of l!d

this Rule, in a civil case in which an appeal is (1) Time for Filing a Notice of Appeal.
permitted by law as of right from a district court to
a court of appeals the notice of appeal required by (A) In a civil case, except as provided in
Rule 3 must be filed with the clerk of the district Rule 4(a)(4) and 4(c), the notice of
court within 30 days -after the date of entry of the appeal required by Rule 3 must be filed
judgment or order appealed from; but if the United with the district clerk within 30 days L
States or an officer or agency thereof is a party, the after the datewhen thejudgment ,or
notice of appeal may be, filed by any party within order appealed, from is [entered. L
60 days after such entry. If a notice of appeal is
mistakenlyvfiled in the court of appeals, the clerk (B) When the United States or its officer or
of the court of appeals shall note thereon the date agency is a party, the notice of appeal I
when the clerk received the notice and send it to may be filed by any party within 60
the clerk of the district court and the notice will be days after entry.
treated as filed in the district court on the date so L
noted.

(2) A notice of appeal filed after the court (2) Filing Before Entry of Judgment. A
announces a decision or order but before the entry notice of appeal filed after the court
of the judgment or order is treated as filed on the announces a decision or order - but before KJ
date of and after the entry. the entry of the judgment or order - is

treated as filed on the date of and after the
_____________________________________ entry. L

(3) If one party timely files a notice of appeal, (3) Notice of Cross-Appeal. If one party
any other party may file a notice of appeal within timely files a notice of appeal, any other
14 days after the date when the first notice was party may file a notice of appeal within 14
filed, or within the time otherwise prescribed by days after the date when the first notice was 7
this Rule 4(a), whichever period last expires. filed, or within the time otherwise L

prescribed by this Rule 4(a), whichever
l _________________________________________ period ends later.

L
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(4) If any party files a timely motion of a type (4) Effect of a Motion on a Notice of Appeal.
specified immediately below, the time for appeal

L for all parties runs from the entry of the order (A) If a party timely files in the district
disposing of the last such motion outstanding. This court any of the following motions

provision applies to a timely motion under the under the Federal Rules ,of Civil
Federal Rules of Civil Procedure: Procedure, the time to file an appeal

(A) for judgment under Rule 50(b); runs for all parties from the entry of theLI (B) to amend or make additional findings of fact order disposing of the last such
under Rule 52(b), whether or not granting the remaining motion:,
motion would alter the judgment;

(C) to alter or amend the judgment under Rule (i) for judgment under Rule 50(b);
Eat;;

(D) for attorney's fees under Rule 54 if a district (ii) to amend or make additional
court under Rule 58 extends the time for appeal; factual findings under Rule 52(b),

(E) for a new trial under Rule 59; or whether ornot granting the, motion
(F) for relief under Rule 60 if the motion is filed would alter the judgment;

no later than 10 days after the entry of judgment.
(iii) for attorneyts fees under Rule 54 if

a district court extends the time for
appeal under Rule 58;

(iv) to alter or amend the judgment
under Rule 59;

K- (v) for a new trial under Rule 59; or
La

(vi) for relief under Rule 60 if the
motion is filed no later than 10

L days after the judgment is entered.

I

l
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[JI

A notice of appeal filed after announcement or (BXi) If a party files a notice of appeal
entry of the judgment but before disposition of any after the court announces or enters
of the above motions is ineffective to appeal from a judgment - but before it
the judgment or order, or part thereof, specified in disposes of any motion listed in
the notice of appeal, until the entry of the order Rule 4(a)(4)(A) the notice
disposing of the last such motion outstanding. becomes effective to appeal a [7
Appellate review of an order disposing of any of judgment or order,, in whole or in
the above motions xquires the party in part, when the order, disposing of
compliance with Appellate Rule 3(c), to amend a the last such remnaiing motion is [2
previously filed notice of appeal. A party intending entered.
to challenge an' alteration or amendment of the ,
judgment shall file a notice, or amended notice, of (ii) To challenge such an order, or a a

appeal within ti tie prescribed by this Rule 4 judgment altered or amended upon 8'
measured fromh entry of the order disposing of such a motion, a party must file a
the last suchmoon outstanding. No additional notice of appeal, or an amended ,

fees will be required tfr filingan amended notice. notice of appeal -'in compliance [

with Rule 3(c)-within the time L
prescribed by this Rule measured L
from the entry of the order
disposing of the last such
remaining motion.

(iii) No additional fee is required to file 0
an amended notice.

I~~~~~~~~~~~~~~~L

r7

LJ
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L (5) The district court, upon a showing of (5) Motion for Extension of Time.

excusable neglect or good cause, may extend the
time for filing a notice of appeal upon motion filed (A) The district court may extend the time
not later than 30 days after the expiration of the to file a notice of appeal if:
time prescribed by this Rule 4(a). Any such
motion which is filed before expiration of the (i) a party so moves within 30 days
prescribed time may be ex parte unless the court after the time prescribed by this
otherwise requires. Notice of any such motion Rule 4(a) expires; and a

L which is filed after expiration of the prescribed
time shall be given to the other parties in (ii) that party shows excusable neglect |
accordance with local rules. No such extension or good cause.
shall exceed 30 days past such prescribed time or
10 days from the date of entry of the order (B) A motion filed before the expiration of
granting the motion, whichever occurs later. the time prescribed in Rule 4(a)(1) or

LM~f iX t ! (3) may be ex parte unless the court

requires otherwise. If the motion is
L - 1 S~filed after the expiration of the

prescribed time, notice must be given
to the other parties in accordance with
local rules.

(C) No extension under this Rule 4(a)(5)
X may exceed 30 days after the

prescribed time or 10 days after the
date when the order granting the
motion is entered, whichever is later.

L.,
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K

(6) The district court, if it finds (a) that a party (6) Reopening the Time to File an Appeal.
entitled to notice of the entry of a judgment or The district court may reopen the time to
order did not receive such notice from the clerk or file an appeal for, a period of 14 days after
any party within 21 days of its entry and (b) that the date when its order to, reopen is entered,
no party would be prejudiced, may, upon motion butonly if all the following conditions are
filed within 180 days of entry of the judgment or satisfied:
order or within 7 days of receipt of such notice,
whichever is earlier, reopen the time for appeal for . (A), themotion is filed within 180 days,
a period of 14 days from tle date of entry of the Chafter the entryof the judgment or order
order reopening the time for appeal. or,,within 7 days after the moving party

,receivesnotice of such entry,
whichever is earlier;

(B),the courtfinds that the moving party QI 1
was entitled to notice of the entry of H
the judgment or order sought to be
appealed but did not receive the notice L
from the district court or any party
within 21 days after entry; and

(C) the court finds that no party would be L
prejudiced.

(7) A judgment or order is entered within the (7) Entry Defined. A judgment or order is L
meaning of this Rule 4(a) when it is entered in entered for purposes of this Rule 4(a) when
compliance with Rules, 58 and ,79.(a) of the Federal it is entered in compliance with Rules 58
Rules of Civil Procedure. and 79(a) of the Federal Rules of Civil

Procedure. K

.age 12
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L (b) Appeal in a Criminal Case.- In a criminal case, (b) Appeal in a Crinminal Case.

a defendant shall file the notice of appeal in the
district court within 10 days after the entry either of (1) Time for Filing a Notice of Appeal.
the judgment or order appealed from, or of a notice
of appeal by the Government. A notice of appeal (A) In a criminal case, a defendant's notice
filed after the announcement of a decision, sentence, of appeal must be filed in the district
or order - but before entry of the judgment or court within 10 days after the later of:

7 order - is treated as filed on the date of and after
L the entry. If a defendant makes a timely motion (i) the entry of either the judgment or

specified immediately below, in accordance with the the order being appealed, or
Federal Rules of Criminal Procedure, an appeal from
a judgment of conviction must be taken within 10 (ii) the filing of the Government's
days after the entry of the order disposing of the last notice of appeal.
such motion outstanding, or within 10 days after the
entry of the judgment of conviction, whichever is (B) When the government is entitled to
later. This provision applies to a timely motion: appeal, its notice of appeal must be

(1) for judgment of acquittal; filed in the district court within 30 days
(2) for arrest of judgment; after the later of:
(3) for a new trial on any ground other than newly

L. discovered evidence; or (i) the entry of the judgment or order
(4) for a new trial based on the ground of newly being appealed; or
discovered evidence if the motion is made before

L or within 10 days after entry of the judgment (ii) the filing of the last defendant's
notice of appeal.

l

L

L
rIIIPLJ
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(2) Filing Before Entry of Judgment. A LA
notice of appeal filed after the court
announces a decision, sentence, or order- -]
but before the entry of the judgment or
order -is treated as filed on the date of
and'after the entry. [j

(3) Effect of a Motion on a Notice of Appeal. m

(A) If a defendant timely makes any of the
following motions under the Federal ,
Rules of Criminal Procedure, the
notice of appeal from a judgment of
conviction must be filed within 10 days'
after the entry of the order disposing of L
the last such motion remaining, or
within 10 days after the entry of the
judgment of conviction, whichever
period ends later. This provision I

applies to a timely motion:
L

(i) for judgment of acquittal under
Rule 29; l

(ii) for a new trial under Rule 33, but i

if based on newly discovered L
evidence, only if the motion is
made no later than 10 days after r
the entry of the judgment; or L

(iii) for arrest of judgment under Rule r
34. L
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A notice of appeal filed after the court announces a (B) A notice of appeal filed after the court
decision, sentence, or order but before it disposes of announces a decision, sentence, or

L: any of the above motions, is ineffective until the date order - but before it disposes of any
of the entry of the order disposing of the last such of the motions referred to in Rule

1X motion outstanding, or until the date of the entry of 4(b)(3)(A) - becomes effective upon
the judgment of conviction, whichever is later. the later of the following:
Notwithstanding the provisions of Rule 3(c), a valid
notice of appeal is effective without amendment to (i) the entry of the order disposing of

Lj appeal from an order disposing of any of the above the last such remaining motion; or
motions. When an appeal by the government is
authorized by statute, the notice of appeal must be (ii) the entry of the judgment of
filed in the district court within 30 days after (i) the conviction.
entry of the judgment or order appealed from or (ii)
the filing of a notice of appeal by any defendant. (C) Despite Rule 3(c), a valid notice of

A judgment or order is entered within the meaning appeal is effective - without
of this subdivision when it is entered on the criminal amendment - to appeal from an order
docket. Upon a showing of excusable neglect, the disposing of any of the motions
district court may - before or after the time has referred to in Rule 4(b)(3)(A).
expired, with or without motion and notice-

L extend the time for filing a notice of appeal for a (4) Motion for Extension of Time. Upon a
period not to exceed 30 days from the expiration of finding of excusable neglect or good cause,

r the time otherwise prescribed by this subdivision. the district court may - before or after the
L time has expired, with or without motion

and notice - extend the time to file a
notice of appeal for a period not to exceed

1K 30 days from the expiration of the time
otherwise prescribed by this Rule 4(b).

L
The filing of a notice of appeal under this Rule (5) Jurisdiction. The filing of a notice of

7 4(b) does not divest a district court of jurisdiction to appeal under this Rule 4(b) does not divest
L correct a sentence under Fed. R. Crim. P. 35(c), nor a district court of jurisdiction to correct a

does the filing of a motion under Fed. R. Crim. P. sentence under Fed. R. Crim. P. 35(c), nor
L~ 35(c) affect the validity of a notice of appeal filed does the filing of a motion under Fed. R.
L before entry of the order disposing of the motion. Crim. P. 35(c) affect the validity of a notice

of appeal filed before entry of the order
disposing of the motion.

(6) Entry Defined. A judgment or order is
entered for purposes of this Rule 4(b) when
it is entered on the criminal docket.
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(c) Appeal by an Inmate Confined in an (c) Appeal by an Inmate Confined in an L
Institution.- If an inmate confined in an institution Institution.
files a notice of appeal in either a civil case or a L
criminal case, the notice of appeal is timely filed if it (1) If an inmate confined in an institution files
is deposited in the institution's internal mail system a notice of appeal in either a civil or a
on or before the last day for filing. Timely filing may criminal case, the notice is timely filed if it
be shown by a notarized statement or by a is deposited in the institution's internal mail
declaration (in compliance'with 28 U.S.C. § 1746) system on or before the last day for filing.
setting forth the date of deposit and stating that first- If an institution has a system designed for 11
class postage has been prepaid. In a civil case in legal mail, the inmate must use that system
which the first notice Iof appeal is filed in the manner to receive the benefit of this rule. Timely F
provided in this subdivisioni(c), the 14-day period filing may be shown by a declaration in L
provided in paragraph (a)(3) of this Rule 4 for compliance with 28 U.S.C. § 1746 or by a
another party to file a notice of appeal runs from the notarized statement, either of which must
date when the district court receives the first notice set forth the date of deposit and state that Li
of appeal. In a, criminal case in, which a defendant first-class postage has been prepaid.
files a notice of appeal in the manner provided in
this subdivision (c), the 30-day period for the (2) If an inmate files the first notice of appeal
government to file its notice of appeal runs from the in a civil case under this Rule 4(c), the 14-
entry of the judgment or order appealedfrom or day period provided in Rule 4(a)(3) for '
from the district court's receipt of the defendant's another party to file a notice of appeal runs
notice of appeal. from the date when the district court

dockets the first notice. u

(3) When a defendant in a criminal case files a
notice of appeal under this Rule 4(c), the
30-day period for the government to file its
notice of appeal runs from the entry of the [l
judgment or order appealed from or from 'L
the district court's docketing of the defen-
dant's notice of appeal, whichever is later. Cl

(d) Mistaken Filing in the Court of Appeals. If a
notice of appeal in either a civil or a criminal [i
case is mistakenly filed in the court of appeals,
the clerk of that court must note on the notice
the date when it was received and send it to the I
district clerk. The notice is then considered filed
in the district court on the date so noted.
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Committee Note

The language and organization of the rule are amended to make the rule more easily understood. In addition to
L changes made to improve the understanding, the Advisory Committee has changed language to make style and

terminology consistent throughout the appellate rules. These changes are intended to be stylistic only; in this rule,7 however, substantive changes are recommended in paragraphs (a)(6) and (b)(4), and in subdivision (c).

Subdivision (a), paragraph (1). Although the Advisory Committee does not intend to make any substantive
L changes in this paragraph, a cross-reference to Rule 4(c) has been added to subparagraph (a)(1)(A).

Subdivision (a), paragraph (4). Item (vi) in subparagraph (A) of Rule 4(a)(4) provides that filing a motion for
relief under Fed. R. Civ. P. 60 will extend the time for filing a notice of appeal if the Rule 60 motion is filed no later
than 10 days after judgment is entered. Again, the Advisory Committee does not intend to make any substantive
change in this paragraph. But because Fed. R. Civ. P. 6(a) and Fed. R. App. P. 26(a) have different methods for

L computing time, one might be uncertain whether the 10 day period referred to in Rule 4(a)(4) is computed using
Civil Rule 6(a) or Appellate Rule 26(a). Because the Rule 60 motion is filed in the district court, and because Fed.

7 R. App. P. 1 (a)(2) says that when the appellate rules provide for filing a motion in the district court, "the procedure
L must comply with the practice of the district court," the Advisory Committee believes that the 10 day period is

computed using Fed. R. Civ. P. 6(a).

Subdivision (a), paragraph (6). Paragraph (6) permits a district court to reopen the time for appeal if a party
has not received notice of the entry of judgment and no party would be prejudiced by the reopening. Before
reopening the time for appeal, the existing rule requires the district court to find that the moving party was entitled

5 to notice of the entry of judgment and did not receive it "from the clerk or any party within 21 days of its entry."
The Advisory Committee recommends a substantive change. The Advisory Committee recommends that the finding

L must be that the movant did not receive notice "from the district court or any party within 21 days after entry." This
change broadens the type of notice that can preclude reopening the time for appeal. The existing rule provides that

r only notice from a party or from the clerk bars reopening. Under the new language such notice would continue to
L, bar reopening, but the Advisory Committee believes that if a district judge announces the judgment in open court

in the presence of the parties that announcement should also be sufficient notice to preclude later reopening of the
time for appeal. The new language precludes reopening if the movant has received notice from "the court."

Subdivision (b). Existing Rule 4(b) provides that when the government is entitled to appeal in a criminal case,
the government's notice of appeal must be filed within 30 days after entry of judgment or "the filing of a notice of

L appeal by any defendant." Use of the term "any defendant" creates an ambiguity. It may mean that when there are
multiple defendants in a case, the government may file its notice of appeal as to all defendants as late as 30 days
after the last notice of appeal is filed by any defendant. Conversely, it may mean that the government must file its
notice within 30 days after the first defendant files a notice of appeal; failure to do so would then preclude the
government from cross-appealing as to any subsequently filed notices of appeal in the case. The Advisory
Committee recommends amending the rule to state that the government may appeal within 30 days after the later
of entry of judgment or the filing of "the last defendant's" notice of appeal. This will remove the existing ambiguity.

7 Two substantive changes are proposed in what will be paragraph (b)(4). The current rule permits an extension
of time to file a notice of appeal if there is a "showing of excusable neglect." First, the rule is amended to permit
a court to extend the time for "good cause" as well as for excusable neglect. Rule 4(a) permits extensions for both
reasons in civil cases and the Advisory Committee believes that "good cause" should be sufficient in criminal cases
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as well. The proposed amendment does not limit extensions for good cause to instances in which the motion for K
extension of time is filed before the original time has expired. The rule gives the district court discretion to grant
extensions for good cause whenever the court believes it appropriate to do so provided that the extended period does 7
not exceed 30 days after the expiration of the time otherwise prescribed by Rule 4(b). Second, paragraph (b)(4) is
amended to require only a "finding" of excusable neglect or good cause and not a "showing" of them. Because the'
rule authorizes, the court to provide an extension without a motion, a "showing" is obviously not required; a
"finding" is sufficient.

Subdivision (c). Substantive amendments are recommended in this subdivision. The current rule provides that E
if an inmate confined in an institution files a notice of appeal by depositing it in the institution's internal mail system,
the notice is timely filed if deposited on or before the last day for filing. Some institutions have special internal mail
systems for handling legal mail; such systems often record the date of deposit of mail by an inmate, the date of
delivery of mail to aniinmate, etc. The Advisory Committee recommends amending the rule to require an inmate L
to use the systemrdesigned for legal mail, if there is one, in order to receive the benefit of this subdivision.

When an inmate uses the filing method authorized by subdivision (c), the current rule provides that the time for
other parties to appeal begins to run from the date the district court "receives" the inmate's notice of appeal. The
rule is amended so that theltime for other parties begins to ran when the district court "dockets" the inmate's appeal. L
A court may "receive" a paper when its mail is delivered to it even if the mail is not processed for a day or two,
making the date of receipt uncertain. "Docketing" is an easily identified event. The change is recommended to 7
eliminate uncertainty. Paragraph (c)(3) is further amended to make it clear that the time for the government to file
its appeal runs from the later of the entry of the judgment or order appealed from or the district court's docketing
of a defendant's notice filed under this paragraph (c). 7

* ~~~~~~~~~~~~He
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Rule 5. Appeal by Permission under 28 U.S.C. Rule 5. Appeal by Permission under 28L § 1292(b) U.S.C. § 1292(b)

(a) Petition for permission to appeal. - An appeal (a) Petition for Permission to Appeal. To seek anK from an interlocutory order containing the statement appeal from an interlocutory order containing
prescribed by 28 U.S.C. § 1292(b) may be sought by the statement prescribed by 28 U.S.C.
filing a petition for permission to appeal with the § 1292(b), a party must within 10 days after

L| clerk of the court of appeals within 10 days after the the entry of the district court's order - file with
entry of such order in the district court with proof of the circuit clerk a petition for permission toL service on all other parties to the action in the district appeal. The petition must include proof ofL court. An order may be amended to include the service on all other parties to the district-court
prescribed statement at any time, and permission to action. A district-court order may at any time be
appeal may be sought within 10 days after entry of amended to include the prescribed statement,
the order as amended. and permission to appeal may be sought within

10 days after entry of the amended order.

(b) Content of petition; answer. - The petition (b) Contents of Petition; Answer.
- |shall contain a statement of the facts necessary to an
L understanding of the controlling question of law (1) The petition must include the following:

L determined by the order of the district court; a
statement of the question itself, and a statement of (A) the facts necessary to understand the
the reasons why a substantial basis exists for a controlling question of law that was
difference of opinion on the question and why an determined by the district court's order;

C | immediate appeal may materially advance the
L termination of the litigation. The petition shall (B) the question itself;

include or have annexed thereto a copy of the order
from which appeal is sought and of any findings of (C) the reasons why a substantial basis

L fact, conclusions of law and opinion relating thereto. exists for a difference of opinion on the
Within 7 days after'service of the petition, an question and why an immediate appeal
adverse party may file an answer in opposition. The may materially shorten the litigation;

L application and answer shall be submitted without and
oral argument unless otherwise ordered.

(D) an attached copy of the order being
appealed and any findings of fact,
conclusions of law, and related[ opinion.

(2) An adverse party may file an answer within7 7 days after the petition is served.

(3) The petition and answer will be submitted
without oral argument unless the court
orders otherwise.
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(c) Form of Papers; Number of Copies. - All (c) Form of Papers; Number of Copies. All-
papers may be typewritten. An original and three papers must conform to Rule 32(a)(1). Three
copies must be filed unless the court requires the copies must be filed with the original, unless the
filing of a different-number by local rule or by order court requires a different number by local rule
in a particular case. or by order in a particular case.-

(d) Grant of permission; cost bond; filing of (d) Grant of Permission; Fees; Cost Bond; Filing
record. - Within' 10 days after the entry of an order the Record.
granting permissiontoappeal the appellant shall (1) ,
pay to the clerk of the district court thle fees (1) Within 10, days after the entry of the order
established by statute and the dock'et fee prescribed granting permission to appeal, the appellant' C

by the Judicial Conference of thieUnited States and must:
(2) file a bond for costs if requird pursua to Rule ,
7. The clerkdof the cot no erk(A) pay the district clerk all required fees;-

7. The clerk of tpaistnict t offthe
ofthe cour of jappeals of the fees. Ft Oand

Upon rceipt f such" notice th lrko'hdcuto
ap shall enterU e app one d eThe(B) file a cost bond if required under Rule 7
record shall be transmitteo and filed in accordance 7.
with Rules 11 and 12(b). A notice of appeal need not
be filed., (2) A notice of appeal need not be filed.

(3) The district clerk must notify the circuit
clerk once the appellant has paid the fees.
Upon receiving this notice, the circuit clerk l
must enter the appeal on the docket. The m

record must be forwarded and filed in I
accordance with Rules 11 and 12(b).

Committee Note

T he language and organization of the rule are amended to make the rule more easily understood. In addition to L
chages made to improve the understanding, the Advisory Committee has changed language to make style and l
tern inology consistent throughout the appellate rules. These changes are intended to be stylistic only.

L
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L Rule 5.1. Appeal by Permnission Under 28 U.S.C. Rule 5.1 Appeal by Leave under 28
f § 636(c)(5) U.S.C. § 636(c) (5)

L
(a) Petition for Leave to Appeal; Answer or Cross (a) Petition for Leave to Appeal.

Petition. - An appeal from a district courtL judgment, entered after an appeal under 28 U.S.C. (1) A party may seek an appeal from a district-
§ 636(c)(4) to a district judge from a judgment court judgment entered after an appeal

E entered upon direction of a magistrate judge in a, before the district court under 28 U.S.C.
L-civil case, may be sought by filing a petition for § 636(c)(4) - that is, an appeal to a court

leave to appeal. An appeal on petition for leave to of appeals from the order of a, district judge
appeal is not a matter of right, but its allowance is a on a-p`peal from a judgment entered uponL matter of sound judicial discretion. The petition shall direction of a magistrate judge in a civil
be filed with the clerk of the court of appeals within case - by filing a petition for leave to
the time provided by Rule 4(a) for filing a notice of appeal. Such an appeal to a court of appeals
appeal, with proof of service on all parties to the is a matter not of right but of sound judicial
action in the district court. A notice of appeal need discretion.L not be ifiled. Within 14 days after service of the
petition, aparty may ifile an answer in opposition or (2) The petition must be filed with the circuit
aICross petition. clerk within the time provided by Rule 4(a)

7 ~~~~~~~~~~~~~~~~~~for filing a notice of appeal, with proof of
service on all parties to the district-court
action.

L

L
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L

(b) Content of petition; answer. - The petition for (b) Contents of Petition; Answer or Cross-
leave to appeal shall contain a statement of the facts Petition.
necessary to an understanding of the questions to be L.
presented by the appeal; a statement of those (1) The petition must include the following:

questions and of the relief sought; a statement of the ;

reasons why in the opinion of the petitioner the (A) the facts necessary to understand the L
appeal should be allowed; and a copy of the order, questions to be presented;

decree or judgment complained of and any opinion
or memorandum relating thereto. The petition and (B) the questions themselves;

answer shall be submitted to a panel of judges of the
court of appeals withoutioral argument unless (C) the relief sought;
otherwise ordered.' l.

(D) the reasons why, in the opinion of the
petitioner, the appeal should be
allowed; and !

(E) an attached copy of the order, decree, fl
or judgment complained of and any
related opinion or memorandum. q

(2) Within 14 days after the petition is served, L
a party may file an answer in opposition or
a cross-petition.

(3) The petition and answer will be submitted
without oral argument unless the court of V
appeals orders otherwise.

(c) Form of Papers; Number of Copies. -All (c) Form of Papers; Number of Copies. All

papers may be typewritten. An original and three papers must conform to Rule 32(a)(1). Three

copies must be filed unless the court requires the copies must be filed with the original, unless the

filing of a different number by local rule or by order court requires a different number by local rule L
in a particular case. or by order in a particular case.

LI

Parg I
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(d) Allowance of the appeal; fees; cost bond; filing (d) Allowance of the Appeal; Fees; Cost Bond;
7 of record. - Within 10 days after the entry of an Filing of Record.

L order granting the appeal, the appellant shall (1) pay
to the clerk of the district court the fees established (1) Within 10 days after entry of the order
by statute and the docket fee prescribed by the granting leave to appeal, the appellant
Judicial Conference of the United States and (2) file must:
a bond for costs if required pursuant to Rule 7. The

r clerk of the district court shall notify the clerk of the (A) pay the district clerk all required fees;
L court of appeals of the payment of the fees. Upon and

receipt of such notice, the clerk of the court of
appeals shall enter the appeal upon the docket. The (B) file a cost bond if required under Rule
record shall be transmitted and filed in accordance 7.
with Rules 11 and 12(b).

(2) A notice of appeal need not be filed.

(3) The district clerk must notify the circuit
clerk once the appellant has paid the fees.
Upon receiving this notice, the circuit clerk
must enter the appeal on the docket. The
record must be forwarded and filed in
accordance with Rules 11 and 12(b).

Ad Committee Note

K The language and organization of the rule are amended to make the rule more easily understood. In addition to
changes made to improve the understanding, the Advisory Committee has changed language to make style and
terminology consistent throughout the appellate rules. These changes are intended to be stylistic only. The caption
to this rule is changed from "Appeal by Permission under 28 U.S.C. § 636(c)(5)" to "Appeal by Leave under 28
U.S.C. § 636(c)(5)." The word "leave" is preferable because § 636(c)(5) and subdivision (a) of this rule both use
,the term "leave to appeal."

L

Lo
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Rule 6. Appeal in a Bankruptcy Case from a Rule 6. Appeal in a Bankruptcy Case
Final Judgment, Order, or Decree of a District from a Final Judgment, Order,
Court or of a Bankruptcy Appellate Panel or Decree of a District Court or L

____________________ _ kBankruptcy Appellate Panel

(a) Appeal from a judgment, order or decree of a (a) Appeal From a Judgment, Order, o Decree
district court exercising original jurisdiction in a of a District Court Exercising Original
bankruptcy case. - An appeal to a court of appeals Jusiction in La Bankruptcy Case. An L
from a final judgment, order or decree of a district appeal to Ca cour of appeals from a final
court exercising jurisdiction pursuant to 28 U.S.C. judgmenet,.rder, or decree of a distrt court
§ 1334 shall be taken in identical fashion as appeals exercising jurisdictibn uner 28 U.S.C. § 1334 L
from other judgments, orders or decrees of district is taken as any other civil appeal eder thpse
courts in civil actions. rules. 7

(b) Appeal from a judgment, order or (b) Appeal From a Judgment, Order, or Decree
decree of a district court or bankruptcy appellate of a District Court or Bankruptcy Appellate
panel exercising appellate jurisdiction in a Panel Exercising Appellate Jurisdiction in a
bankruptcy case.- Bankruptcy Case.

(1) Applicability of other rules. All provisions of (1) Applicability of Other Rules. These rules i
these rules are applicable to an appeal to a court of apply to an appeal to a court of appeals
appeals pursuant to 28 U.S.C. § 158(d) from a final under 28 U.S.C. § 158(d) from a final C

judgment, order or decree of a district court or judgment, order, or decree of a district court I
bankruptcy appellate panel exercising appellate or bankruptcy appellate panel exercising
jurisdiction pursuant to 28 U.S.C. § 158(a) or (b), appellate jurisdiction under 28 U.S.C.
except that: § 158(a) or (b). But there are three Li

exceptions:
(i) Rules 3.1, 4(a)(4), 4(b), 5.1, 9, 10, 11,
12(b), 13-20, 22-23, and 24(b) are not (A) Rules 3.1, 4(a)(4), 4(b), S.1, 9, 10, 11,
applicable; 12(b), 13-20, 22-23, and 24(b) do not
(ii) the reference in Rule 3(c) to "Form 1 in apply; -J

the Appendix of Forms" shall be read as a
reference to Form 5; and (B) the reference in Rule 3(c) to "Form 1 in
(iii) when the appeal is from a bankruptcy the Appendix of Forms" must be read
appellate panel, the term "district court" as as a reference to Form 5; and
used in any applicable rule, means "appellate
panel". (C) when the appeal is from a bankruptcy L

appellate panel, the term "district
court," as used in any applicable rule,
means "appellate panel." V
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L L (2) Additional rules. In addition to the rules (2) Additional Rules. In addition to the rules
made applicable by subsection (b)(l) of this rule, the made applicable by Rule 6(b)(1), the

l | following rules shall apply to an appeal to a court of following rules apply:
appeals pursuant to 28 U.S.C. § 158(d) from a final
judgment, order or decree of a district court or of a
bankruptcy appellate panel exercising appellate
jurisdiction pursuant to 28 U.S.C. § 158(a) or (b):

(i) Effect of a Motion for Rehearing on the (A) Motion for Rehearing.
Time for Appeal. If any party files a timely

|"~ motion for rehearing under Bankruptcy Rule (i) If a timely motion for rehearing
8015 in the district court or the bankruptcy under Bankruptcy Rule 8015 is
appellate panel, the time for appeal to the court filed, the time to appeal for all
of appeals for all parties runs from the entry of parties runs from the entry of the
the order disposing of the motion. A notice of order disposing of the motion. A
appeal filed after announcement or entry of the notice of appeal filed after the
district court's or bankruptcy appellate panel's district court or bankruptcy
judgment, order, or decree, but before appellate panel announces or
disposition of the motion for rehearing, is enters a judgment, order, or
ineffective until the date of the entry of the order decree - but before disposition of
disposing of the motion for rehearing. Appellate the motion for rehearing -
review of the order disposing of the motion becomes effective when the order
requires the party, in compliance with Appellate disposing of the motion for
Rules 3(c) and 6(b)(1)(ii), to amend a previously rehearing is entered.

l filed notice of appeal. A party intending to
challenge an alteration or amendment of the (ii) Appellate review of the order
judgment, order, or decree shall file an amended disposing of the motion requires
notice of appeal within the, time prescribed by the party, in compliance with
Rule 4, excluding 4(a)(4) and 4(b), measured Rules 3(c) and 6(b)(1)(B), to
from the entry of the order disposing of the amend a previously filed notice of
motion. No additional fees will be required for appeal. A party intending to

L. filing the amended notice. challenge an altered or amended
judgment, order, or decree must
file a notice of appeal or amended
notice of appeal within the time
prescribed by Rule 4- excluding
4(a)(4) and 4(b) - measured from

Lathe entry of the order disposing of
the motion.

L (iii) No additional fee is required to file
________________________________________ an amended notice.
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(ii) The record on appeal. Within 10 days after (B) The Record on Appeal.
filing the notice of appeal, the appellant shall
file with the clerk possessed of the record (i) Within 10 days after filing the

assembled pursuant to Bankruptcy Rule 8006, notice of appeal, the appellant S

and serve on the appellee, a statement of the must file with the clerk possessing

issues to be presented on appeal and a the record assembled in,

designation of the record to be certified and accordance with Bankruptcy Rule I ,

transmitted' to the clerk of the court of appeals. 8006-and'serve on the r
If the appellee deems other parts of the record appellee - a statement of the

necessary, the appellee shall, within 10 days issues to be presented on appeal

after service of the appellant's designation, file and a designation of the record to

l with the clerk and serve on the appellant a be certified and sent to the circuit K

designation of additional parts to be included. clerk.
The record, redesignated as provided above,
plus the proceedings inth district court or (ii) An appellee who believes that L

bankruptcy appellate panel and a certified copy other parts of the record are

ofthe doet entries prepared by 'the clerk necessary must, within 10 days

pursuant to kt~e 3(d) s constitute the record after being served with the

on appeal. appellant's designation, file with
the clerk and serve on the 'fl

l q ; 3 appellant a designation of
additional parts to be included.

(iii) The record on appeal consists of:

* the redesignated record as
provided above;

* the proceedings in the district
court or bankruptcy appellate

panel; and
l a certified copy of the docket

entries prepared by the clerk EL
under Rule 3(d).
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L (iii) Transmission of the record. When the (C) Forwarding the Record.V record is complete for purpose of the appeal, the
clerk of the district court or the appellate panel, (i) When the record is complete, the
shall transmit it forthwith to the clerk of the district clerk or bankruptcy
court of appeals. The clerk of the district court appellate panel clerk must number
or of the appellate panel shall number the the documents constituting the
documents comprising the record and shall record and send them promptly to
transmit with the record a list of documents the circuit clerk together with a list
correspondingly numbered and identified with of the documents correspondingly
reasonable definiteness. Documents of unusual numbered and reasonably

7 bulk or weight, physical exhibits other than identified. Unless directed to do so
L , documents and such other parts of the record as by a party or the circuit clerk, the

the court of appeals may designate by local rule, clerk must not send to the court of
shall not be transmitted by the clerk unless the appeals documents of unusual bulk
clerk is directed to do so by a party or by the or weight, physical exhibits other
clerk of the court of appeals. A party must make than documents, or other parts of

V advance arrangements with the clerk for the the record designated for omission
transportation and receipt of exhibits of unusual by local rule of the court of
bulk or weight. appeals. If the exhibits are

unusually bulky or heavy, a party
must arrange with the clerks in
advance for their transportation
and receipt.

All parties shall take any other action necessary to (ii) All parties must do whatever else
enable the clerk to assemble and transmit the record. is necessary to enable the clerk to

C The court of appeals may provide by rule or order assemble and forward the record.
that a certified copy of the docket entries shall be The court of appeals may provide
transmitted in lieu of the redesignated record, subject by rule or order that a certified

r7 to the right of any party to request at any time during copy of the docket entries be sent
the pendency of the appeal that the redesignated in place of the redesignated record,
record be transmitted. but any party may request at any

C time during the pendency of the
appeal that the redesignated record
be sent.

(iv) Filing of the record. Upon receipt of the (D) Filing of the Record. Upon receiving
record, the clerk of the court of appeals shall file it the record - or a certified copy of

7 and shall immediately give notice to all parties of the the docket entries sent in place of the
date on which it was filed. Upon receipt of a redesignated record - the circuit
certified copy of the docket entries transmitted in clerk must file it and immediately
lieu of the redesignated record pursuant to rule or notify all parties of the filing date.
or the clerk of the court of appeals shall file it,
and shall immediately give notice to all parties of the
date on which it was filed.

L
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Committee Note 17
The language and organization of the rule are amended to make the rule more easily understood. In addition P

to changes made to improve the understanding, the Advisory Committee has changed language to make style and ,

terminology consistent throughout the appellate rules. These changes are intended to be stylistic onlyE,

Subdivision (b). Language is added to Rule 6(b)(2)(A)(ii) to conform with the corresponding provision in L
Rule 4(a)(4). The new language is clarifying rather than substantive. The existing rule states that a pat intending
to challenge an alteration or amendment of a judgment must file an amended notice of appeal. Of course if a part . 7
has not previously filed a notice of appeal, the party would simply file a notice of appeal not an amended one. The
proposed language states that theparty'must file "anotice of appeal or amended'no'tice of al."'

LI
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r Rule 7. Bond for Costs on Appeal in Civil Cases Rule 7. Bond for Costs on Appeal in a
L Civil Case

The district court may require an appellant to In a civil case, the district court may require an
file a bond or provide other security in such form appellant to file a bond or provide other security in
and amount as it finds necessary to ensure payment any form and amount necessary to ensure payment
of costs on appeal in a civil case. The provisions of of costs on appeal. Rule 8(b) applies to a surety on a,

L Rule 8(b) apply to a surety upon a bond given bond given under this rule.
pursuant to this rule.

Committee Note

The language of the rule is amended to make the rule more easily understood. In addition to changes made
to improve the understanding, the Advisory Committee has changed language to make style and terminology

ra consistent throughout the appellate rules. These changes are intended to be stylistic only.

L
Rule 8. Stay or Injunction Pending Appeal Rule 8. Stay or Injunction Pending
_________________________________dA ppeal

(a) Stay must ordinarily be sought in the first (a) Motion for Stay.
instance in district court; motion for stay in court of
appeals. - Application for a stay of the judgment or (1) Initial Motion in the District Court. A
order of a district court pending appeal, or for pary must ordinarily move first in the
approval of a supersedeas bond, or for an order district court for the following relief.
uspending, modifying, restoring or granting an

iunction during the pendency of an appeal must (A) a stay of the judgment or order of a
ordinarily be made in the first instance in the district district court pending appeal;
court.

r (B) approval of a supersedeas bond; or

(C) an order suspending, modifying,
restoring, or granting an injunction
during the pendency of an appeal.
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A motion for such relief may be made to the court of (2) Motion in the Court of Appeals. A V
appeals or to a judge thereof, but the motion shall motion for the relief mentioned in Rule
show that application to the district court for the 8(a)(1) may be made to the court of
relief sought is not practicable, or that the district appeals or to one of its judges.
court has denied an application, or has failed to
afford the relief which the applicant requested, with (A) The motion must:, L
the reasons given by/the district court for its action.
The motion shall also show the reasons for the relief (i) show that moving first in the
requested and the facts relied upon, and if the facts district court would be
are subject to dispute the motion shall be supported impracticable; or
by affidavits or other sworn statements or copies (ii) state that, a motion having been
thereof. With the motion shall be filed such parts of made, the district court denied the 1
the record as are relevant. Reasonable notice of the motion or failed to afford the relief
motion shall be given to all parties. The motion shall requested and state any reasons
be filed with the clerk and normally will be given by the district court for its
considered by a panel or division of the court, but in action.
exceptional cases where such procedure would be
impracticable due to the requirements of time, the (B) The motion must also include:
application may be made to and considered by a
single judge of the court. (i) the reasons for granting the relief K

requested and the facts relied on;
(ii) originals or copies of affidavits or

other sworn statements supporting L
facts subject to dispute; and

(iii) relevant parts of the record.

(C) The moving party must give
reasonable notice of the motion to all

l ' parties.

(D) A motion under this Rule 8(a)(2)
must be filed with the circuit clerk L

and normally will be considered by a
panel of the court. But in an
exceptional case in which time
requirements make that procedure
impracticable, the motion may be
made to and considered by a single

_ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ "ljudge.
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L (b) Stay may be conditioned upon giving of (b) Stay May Be Conditioned Upon Filing a

bond; proceedings against sureties. Bond; Proceedings Against Sureties. Relief
- Relief available in the court of appeals under this by the court of appeals under this rule may be

rule may be conditioned upon the filing of a bond or conditioned upon a party's filing a bond or
other appropriate security in the district court If other appropriate security in the district court.
security is given in the form of a bond or stipulation If a party gives security in the form of a bond
or other undertaking with one or more sureties, each or stipulation or other undertaking with one or
surety submits to the jurisdiction of the district court more sureties, each surety submits to the

L and irrevocably appoints the clerk of the district jurisdiction of the district court and
court as the surety's agent upon whom any papers irrevocably appoints the district clerk as the
affecting the surety's liability on the bond or surety's agent on whom any papers affecting
undertaking may be served. A surety's liability may the surety's liability on the bond or
be enforced on motion in the district court without undertaking may be served. On motion, a

E the necessity of an independent action. The motion surety's liability may be enforced in the district
and such notice of the motion as the district court court without the necessity of an independent
prescribed may be served on the clerk of the district action. The motion and any notice that the
court, who shall forthwith mail copies to the sureties district court prescribes may be served on the
if their addresses are known. district clerk, who must promptly mail a copy

to each surety whose address is known.

(c) Stays in a Criminal Case. -A stay in a (c) Stay in a Crinmnal Case. Rule 38 of the
7 criminal case shall be had in accordance with the FederalR-ules of Criminal Procedure governs a,

provisions of Rule 38 of the Federal Rules of stay in a criminal case.
Criminal Procedure.

Committee Note

l, The language and organization of the rule are amended to make the rule more easily understood. In addition
to changes made to improve the understanding, the Advisory Committee has changed language to make style and

E terminology consistent throughout the appellate rules. These changes are intended to be stylistic only.

P
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Rule 9. Release in a Criminal Case Rule 9. Release in a Criminal Case

(a) Appeal from an, Order Regarding Release (a) Release Before Judgment of Conviction.
Before Judgment of Conviction. -The district court
must state in writing, ,or orally on the record, the (1) The district court must, state in writing,

reasons for an order regarding release or detention of or orally on the record, the reasons for

a defendant in acriminal case. A party appealing an, order regarding the release or,

from the order, as soon as practicable after filing a detention of a defendant in a criminal

notice of appeal with dhe district court, must file with case. A party appealing from the order

the court of appeals a copy of the district court's must file with the court of Appeals a

order and its statement of reasons. An appellant who copy of the district-court order and the

questions the factual basis forthe district court's court's statement of reasons as soon as ,

order must file a transcript of any release practicable after filing the notice of i

proceedings in the district courtvor an explanation of appeal. An appellant who questions the

why a transcript has not been obtained. The appeal factual basis for the district court's order ,

must be determinedpromptly. It'must belheard, after must file a transcript of the release

reasonable notice to the appellee, upon such papers, proceedings or explain why a transcript

Affidavits, and portions of the record as the parties was not obtained. 2
present or the court may require. Briefs need not be

fied unless the court so orders. The court of appeals (2) After reasonable notice to the appellee, [

or a judge thereof may order the'release of the the court of appeals must promptly U
defendant pending decision of the appeal. determine the appeal on the basis of the

papers, affidavits, and parts of the record
that the parties present or the court K
requires. Unless the court so orders,
briefs need not be filed.

(3) The court of appeals or a circuit judge
may order the defendant's release - l
pending the disposition of the appeal. L

(b) Review of an Order Regarding Release (b) Release After Judgment of Conviction. A

After Judgment of Conviction. - A party entitled to party entitled to do so may obtain review of a I

do so may obtain review of a district court's order district-court order regarding release after a

regarding release that is made after a judgment of judgment of conviction by filing a notice of

conviction by filing a notice of appeal from that appeal from that order in the district court, or

order with the district court, or by filing a motion by filing a motion in the court of appeals if the
with the court of appeals if the party has already party has already filed a notice of appeal from

filed a notice of appeal from the judgment of the judgment of conviction. Both the order and

conviction. Both the order and the review are subject the review are subject to Rule 9(a). The papers

to Rule 9(a). In addition, the papers filed by the filed by the party seeking review must include '
applicant for review must include a copy of the a copy of the judgment of conviction.
judgment of conviction. _

P 3J
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(c) Criteria for Release. The decision regarding (c) Criteria for Release. The court must make its
fre-lease must be made in accordance with applicable decision regarding release in accordance withl

provisions of 18 U.S.C. §§ 3142, 3143, and 3145(c). the applicable provisions of 18 U.S.C.
[L____________________________________ §§ 3142, 3143, and 3145(c).

L Committee Note

The language and organization of the rule are amended to make the rule more easily understood. In addition
L to changes made to improve the understanding, the Advisory Committee has changed language to make style and

terminology consistent throughout the appellate rules. These changes are intended to be stylistic only.

L r Rule 10. The Record on Appeal Rule 10. The Record on Appeal

(a) Composition of the Record on Appeal. - (a) Composition of the Record on Appeal. The
F The record on appeal consists of the original papers following items constitute the record on
L and exhibits filed in the district court, the transcript appeal:

of proceedings, if any, and a certified copy of the
docket entries prepared by the clerk of the district (1) the original papers and exhibits filed in
court. the district court;

L (2) the transcript of proceedings, if any; and

(3) a certified copy of the docket entries
L prepared by the district clerk.

r [ (b) The Transcript of Proceedings; Duty of (b) The Transcript of Proceedings.
Appellant to Order; Notice to Appellee if Partial
Transcript is Ordered.-

FP
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(1) Within 10 days after filing the notice of (1) Appellant's Duty to Order. Within 10 | l
appeal or entry of an order disposing of the last days after filing the notice of appeal or
timely motion outstanding of a type specified eyof an order disposing of the last
in Rule 4(a)(4), whichever is later, the timely motion outstanding of a type
appellant shall order from the reporter a specified in Rule 4(a)(4)(A), whichever
transcript of such parts of the proceedings not is later, the appellant must do either of
already on file as the appellant deems the following:
necessary, subject to local rules of the courts of
appeals. The 'order shall be in writing, and (A) order from the reporter a transcript of ti

within the same period a copy shall be filed such parts of the proceedings not
with the clerk of the district court. If funding is already on file as the appellant
to come from the United States under the considers necessary, subject to a local L
Criminal Justice Actt,[the order shall so state. If rule of the court of appeals and with
no such parts of1Lhe proceedings are to be the following qualifications:
ordered, within te same period the appellant
shall file a certifie that effect.6 (i) the order must be in writing;

allies ,q 1 S
(ii) if the cost of the transcript is to be

paid by the United States under the
Criminal Justice Act, the order
must so state; and

(iii) the appellant must, within the
same period, file a copy of the
order with the district clerk; or E

(B) if no transcript is ordered, file a
certificate to that effect. .

(2) If the appellant intends to urge on appeal (2) Unsupported Finding or Conclusion.
that a finding or conclusion is unsupported by If the appellant intends to urge on appeal LI
the evidence or is contrary to the evidence, the that a finding or conclusion is
appellant shall include in the record a unsupported by the evidence or is
transcript of all evidence relevant to such contrary to the evidence, the appellant
finding or conclusion. must include in the record a transcript of

all evidence relevant to any such finding
or conclusion.
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(3) Unless the entire transcript is to be (3) Partial Transcript. Unless the entire

r included, the appellant shall, within the 10-day transcript is ordered:
time provided in paragraph (b)(1) of this Rule
10, file a statement of the issues the appellant (A) the appellant must -within the 10
intends to present on the appeal, and shall days provided in Rule 1O(b)(1) - file
serve on the appellee a copy of the order or a statement of the issues that the
certificate and of the statement. An appellee appellant intends to present on the

C who believes that a transcript of other parts of appeal and must serve on the appellee
the proceedings is necessary shall, within 10 a copy of both the order or certificate
days after the service of the order or certificate and the statement;
and the statement of the appellant, file andL serve on the appellant a designation of (B) if the appellee considers it necessary
additional parts to be included. Unless within to have a transcript of other parts of
10 days after service of the designation the the proceedings, the appellee must,
appellant has ordered such parts, and has so within 10 days after the service of the
notified the appellee, the appellee may within order or certificate and the statement
the following 10 days either order the parts or of the issues, file and serve on the

X move in the district court for an order requiring appellant a designation of additional
the appellant to do so. parts to be ordered; and

(C) unless within 10 days after service of
that designation the appellant has
ordered all such parts, and has so
notified the appellee, the appellee
may within the following 10 days
either order the parts or move in the
district court for an order requiring
the appellant to do so.

LI
(4) At the time of ordering, a party must (4) Payment. At the time of ordering, a

make satisfactory arrangements with the party must make satisfactory
reporter for payment of the cost of the arrangements with the reporter for
transcript. paying the cost of the transcript.

r
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(c) Statement of the evidence or proceedings (c) Statement of the Evidence When the
when no report was made or when the transcript is Proceedings Were Not Recorded or When a
unavailable. - If no report of the evidence or Transcript Is Unavailable. If the transcript
proceedings at a hearing or trial was made, or if a of a hearing or trial- is unavailable, the
transcript is unavailable, the appellant may prepare a appellant may prepare a, statement of the
statement of the evidence or proceedings from the evidence or proceedings from the best
best available means, including the appellant's available means, including the appellant's
recollection. The statement shall be served on the 1 recollection. The ''statement must beserved on
appellee, who may serve objections or proposed the appellee, who may serve objections or K,
amendments thereto within,10 days after fservice. proposed amendments within 10 days after
Thereupon the statement and any objections or I being served. The statement and ,any,
proposed amendments shall be submitted to the objections or proposed amendments must then U L
district court for, settlement and approval and as be submitted to the district courtifor settlement
settled and approved shall be included by the clerk and approval As settledand approved,ktheC
of the district court in the record on, appeal. statement must be inclodedby the district,

clerk ins the record on appeal.

(d) Agreed;stateent as the record on (d) Agreed Statement asthe Record on
appeal. -In lieu of the record on appeal as defined Appeal. In place of the record "n6'appeal as ,,
in subdivision (a) of this rule, the parties may defined in Rule 10(a), theparties may prepare, C

prepare and signa statement of the case showing sign, and submit to the district court a
h6wthe issues presented by thappeal arose and statement of the case showing how the issues
were decided in tdisprictfcourt and setting forth presented by the appeal arose and were C

only so many ofithe factsayerred, and proved or decided in the district court. The statement L

sought to be proyed as ae essential to a decision of must set forth only those facts averred and
the issues preseed. Ifl lstatement conforms to the proved or sought to be proved that are
trHuith, it,,,togetewithubih ladditionssas the court essential to the court's resolution of the issues.
May consider necssa fully o present the issues If the statement is truthful, it - together with K
raised by te appal, shkll ' by the district any additions that the district court may
court and shall then be!qertified to the court of consider necessary to a full presentation of the
appeals as the ecordonlappeal and transmitted > issues on appeal - must be approved by the
thereto by the clerk , of the district court within the district court and must then be certified to the
dine provided by Rule 1 iL. Copies of the agreed court of appeals as the record on appeal. The
statement my be filed as the appendix required by district clerk must then send it to the circuit
Rule 30. clerk within the time provided by Rule 1 1. A

copy of the agreed statement may be filed in
___________________ __ place of the appendix required by Rule 30.
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(e) Correction or modification of the record.- (e) Correction or Modification of the Record. l

If any difference arises as to whether the record truly
L discloses what occurred in the district court, the (1) If any difference arises about whether

difference shall be submitted to and settled by that the record truly discloses what occurred
court and the record made to conform to the truth. If in the district court, the difference must

LE l anything material to either party is omitted from the be submitted to and settled by that court
record by error or accident or is misstated therein, and the record conformed accordingly.

r | the parties by stipulation, or the district court, either
L before or after the record is transmitted to the court (2) If anything material to either party is

of appeals, or the court of appeals, on proper omitted from or misstated in the record
ret lsuggestion or of its own initiative, may direct that by error or accident, the omission or

the omission or misstatement be corrected, and if misstatement may be corrected and a
necessary that a supplemental record be certified and supplemental record may be certified
transmitted. All other questions as to the form and and forwarded:

L, content of the record shall be presented to the court
of appeals. (A) on stipulation of the parties;

(B) by the district court before or after the
record has been forwarded; or

(C) by the court of appeals.

(3) All other questions as to the form and
contents of the record musttbe presented
to the court of appeals.

L Conmiittee Note

The language and organization of the rule are amended to make the rule more easily understood. In addition
to changes made to improve the understanding, the Advisory Committee has changed language to make style and
terminology consistent throughout the appellate rules. These changes are intended to be stylistic only.
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Rule 11. Transmission of the Record Rule 11. Forwarding the Record

(a) Duty of appellant. a- After filing the notice (a) Appellant's Duty. An appellant filing a
of appeal the appellant, or in the event that more notice of appeal must comply with Rule 10(b) |

than one appeal is taken, each appellant, shall and must do whatever else is necessary to
comply with the provisions of Rule 10(b) and shall enable the clerk to assemble and forward the
take any other action necessary towenablelthe clerk to record. If there are multiple appeals from a i
assemble and tranhmit the record. A single record judgment or order, the clerk must forward a
shall be transmitted. single record.

(b) Duty of reporter to prepare and file (J) Duties of Reporter and Ditrct Clerk.
transcript; notice to court of appeals; duty of clerk to
transmit the record. - Upon receipt of an order for a (1) Reporter's Dut to Prepare and File a
transcript, the reporter shall acknowledge at the foot Transcript. The reporter must prepare
of the order the fact that the reporter has received it and file a transcript as follows: C

and the date on which the reporter expects to have i
the transcript completed and shall transmit the order, (A) Upon receiving an order for a
so endorsed, to the clerk of the court of appeals. If transcript, the reporter must enter at 7
the transcript cannot be completed within 30 days of the foot of the order the date of its
receipt of the order the reporter shall request an receipt and the expected completion
extension of time from the circuit clerk and the date and send a copy, so endorsed, to 7
action of the clerk of the court of appeals shall be the circuit clerk.
entered on the docket and the parties notified. In the
6event of the failure of the reporter to file the (B) If the transcript cannot be completed |
transcript within the time allowed, the clerk of the within 30 days of the reporter's
court of appeals shall notify the district judge and receipt of the order, the reporter may
take such other steps as may be directed by the court request the circuit clerk to grant
of appeals. Upon completion of the transcript the additional time to complete it. The
reporter shall file it with the clerk of the district clerk must note on the docket the
court and shall notify the clerk of the court of action taken and notify the parties.
appeals that the reporter has done so.

(C) When a transcript is complete, the
reporter must file it with the district
clerk and notify the circuit clerk of
the filing.

(D) If the reporter fails to file the
transcript on time, the circuit clerk
must notify the district judge and do
whatever else the court of appeals
directs.
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When the record is complete for purposes of (2) District Clerk's Duty to Forward.
the appeal, the clerk of the district court shall When the record is complete, the district
transmit it forthwith to the clerk of the court of clerk must number the documents
appeals. The clerk of the district court shall number constituting the record and send them

r- the documents comprising the record and shall promptly to the circuit clerk together
L transmit with the record a list of documents with a list of the documents

correspondingly numbered and identified with correspondingly numbered and

1 reasonable definiteness. Documents of unusual bulk reasonably identified. Unless directed to
L or weight, physical exhibits other than documents, do so by a party or the circuit clerk, the

and such other parts of the record as the court of district clerk must not send to the court
7r appeals may designate by local rule, shall not be of appeals documents of unusual bulk or
L htransmitted by the clerk unless the clerk is directed weight, physical exhibits other than

to do so by a party or by the clerk of the court of documents, or other parts of the record
appeals. A party must make advance arrangements designated for omission by local rule of

L with the clerks for the transportation and receipt of the court of appeals. If the exhibits are
exhibits of unusual bulk or weight. unusually bulky or heavy, a party must

arrange with the clerks in advance for
their transportation and receipt.

7 r (c) Temporary retention of record in district (c) Retaining the Record Temporarily in the
court for use in preparing appellate papers. - District Court for Use in Preparing the
Notwithstanding the provisions of (a) and (b) of this Appeal. The parties may stipulate, or the7 )ule 11, the parties may stipulate, or the district district court on motion may order, the district
court on motion of any party may order, that the clerk to retain the record temporarily for the
clerk of the district court shall temporarily retain the parties to use in preparing the papers on
record for use by the parties in preparing appellate appeal. In that event the districtoclerk must
papers. In that event the clerk, of the district court certify to the circuit clerk that the record on

r shall certify to the clerk of the court of appeals that appeal is complete. Upon receipt of the
the record, including the transcript or parts thereof appellee's brief, or ,earlier if the court orders or
designated for inclusion and all necessary exhibits, is the parties agree, the appellant must request
complete for purposes of the appeal. Upon receipt of the district clerktdo forward the record.

L~ the brief of the appellee, or at such earlier time as the
parties may agree or the court may order, the

C appellant shall request the clerk of the district court
L to transmit the record.

r (d) [Extension of time for transmission of the (d) [Abrogated.]
L record; reduction of time] [Abrogated]

L
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(e) Retention of the record in the district court (e) Retaining the Record by Court Order.
by order of court. - The court of appeals may
provide by rule or order that a certified copy of the (1) The court of appeals may, by order or 7
docket entries shall be transmitted in lieu of the local rule, provide that a certified copy
entire record, subject to the right of any party to of the docket entries be forwarded
request at any time during the pendency of the instead of the entire record. But a party 7
appeal that designated parts of the record be may at any time during the appeal u
transmitted.,, request that designated parts of the

If the record or any part thereof is ,required in record be forwarded. E

the district court for use there pending the appeal,
the district court may make: an order to that effect, (2) The district court may order the record 4 r
and the clerk of the district court shall retain the I or some part of it retained if the court L

record or parts thereof subjecti to the request of the needs it while the appeal is pending,
court of appeals andishal transmit a copy of the subject, however, to call by the court of
order and of theI docket entries together with such appeals. LJ
parts of the original' recoid as the district court shall

allow and copies Qf such partsa$ the parties may (3) If part or all of the record is ordered |
designate. retained, the district clerk must send to

the court of appeals a copy of the order
and the docket entries together with the
parts of the original record allowed by
the district court and copies of any parts

______________________________________ 1 of the record designated by the parties. li
| hi (f) Stipulation of parties that parts of the record (f) Retaining Parts of the Record in the District

He retained in the district court. - The parties may Court by Stipulation of the Parties. The L
agree by written stipulation filed in the district court parties may agree by written stipulation filed
that designated parts of the record shall be retained in the district court that designated parts of the
n the district court unless thereafter the court of M record be retained in the district court subject

l Appeals shall order or any party shall request their to call by the court of appeals or request by a
lransmittal. The parts thus designated shall party. The parts of the record so designated id

evertheless be a part of the record on appeal for all remain a part of the record on appeal. L

purposes. _ _I_._ , _lI

L
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(g) Record for preliminary hearing in the court (g) Record for Preliminary Hearing in the
of appeals. - If prior to the time the record is Court of Appeals. If, before the record is
transmitted a party desires to make in the court of forwarded, a party makes any of the following
appeals a motion for dismissal, for release, for a stay motions:
pending appeal, for additional security on the bond
on appeal or on a supersedeas bond, or for any * for dismissal;
intermediate order, the clerk of the district court at * for release;
the request of any party shall transmit to the court of * for a stay pending appeal;
appeals such parts of the original record as any party * for additional security on the bond on
shall designate. appeal or on a supersedeas bond; or[ for any other intermediate order;

the district clerk must send the court of
appeals any parts of the record designated by

L any party.

Committee Note

i The language and organization of the rule are amended to make the rule more easily understood. In addition
to changes made to improve the understanding, the Advisory Committee has changed language to make style and
terminology consistent throughout the appellate rules. These changes are intended to be stylistic only.

L

Ld
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Rule 12. Docketing the Appeal; Filing a Rule 12. Docketing the Appeal; Filing a I
Representation Statement; Filing the Record Representation Statement;

F Filing the Record f
(a) Docketing the appeal. - Upon receipt of (a) Docketing the Appeal. Upon receiving the

the copy of the notice of appeal and of the docket copy of the notice of appeal and the docket
entries, transmitted by the clerk of the district court entries from the district clerk under Rule 3(d),

pursuant to Rule 3(d), the clerk of the court of the circuit clerk must docket the appeal under
appeals shall thereupon enter the appeal upon the the title of the district-court action and must K
docket. An appeal shall be docketed under the title identify the appellant, adding the appellant's I

given to the action in the district court, with the name if necessary.
appellant identified as such, but if such title does not
contain the name of the appellant, the appellant's
name, identified as appellant, shall be added to the
title. l

(b) Filing a Representation Statement. - (b) Filing a Representation Statement. Unless
Within 10 days after filing a notice of appeal, unless the court of appeals designates another time, K
another time is designated by the court of appeals, the attorney who filed the notice of appeal LJ

the attorney who filed the notice of appeal shall file must, within 10 days after filing the notice, file
with the clerk of the court of appeals a statement a statement with the circuit clerk naming the K
naming each party represented on appeal by that parties that the attorney represents on appeal.
attorney. __

(c) Filing the Record, Partial Record, or (c) Filing the Record, Partial Record, or
Certificate. - Upon receipt of the record transmitted Certificate. Upon receiving the recordtpartial
pursuant to Rule 11(b), or the partial record record, or district clerk's certificate as provided i
transmitted pursuant to Rule 1 1(e), (f), or (g), or the in Rule 11, the circuit clerk must file it and
clerk's certificate under Rule 1(c), the clerk of the immediately notify all parties of the filing
court of appeals shall file it and shall immediately date.
give notice to all parties of the date on which it was
filed. _

Committee Note

The language of the rule is amended to make the rule more easily understood. In addition to changes made
to improve the understanding, the Advisory Committee has changed language to make style and terminology ,

consistent throughout the appellate rules. These changes are intended to be stylistic only. LI
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Rule 13. Review of a Decision of the Tax Court Rule 13. Review of a Decision of the Tax
L Court

L7 (a) How Obtained; Time for Filing Notice of (a) How Obtained; Time for Filing Notice of
Appeal. - Review of a decision of the United States Appeal.
Tax Court must be obtained by filing a notice of

K appeal with the'clerk of the Tax Court within 90 (1) Review of a decision of the United
L days after entry of the Tax Court's decision. At the States Tax Court is commenced by filing

time of filing the appellant must furnish the clerk a notice of appeal with the Tax Court
with sufficient copies of the notice of appeal to clerk within 90 days after the entry of

Gsenable the clerk to comply promptly with the the Tax Court's decision. At the time of
E, requirements of Rule 3(d). If a timely notice of filing, the appellant must furnish the

appeal is filed by one party, any other party may take clerk with enough copies of the notice to
an appeal by filing a notice of appeal within 120 enable the clerk to comply with Rule
days after entry of the Tax Court's decision. 3(d). If one party files a timely notice of

L The running of the time for appeal is appeal, any other party may file a notice
terminated as to all parties by a timely motion to of appeal within 120 days after the Tax

r vacate or revise a decision made pursuant to the Court's decision is entered.
Rules of Practice of the Tax Court. The full time for
appeal commences to run and is to be computed (2) If, under Tax Court rules, a party makes
from the entry of an order disposing of such motion, a timely motion to vacate or revise the

4_ or from the entry of decision whichever is later. Tax Court's decision, the time to file a
notice of appeal runs from the entry of
the order disposing of the motion or

L from' the entry of a new decision,
whichever is later.

(b) Notice of appeal - How filed. - The (b) Notice of Appeal; How Filed. The notice of
notice of appeal may be filed by deposit in the office appeal may be filed either at the Tax Court

K of the clerk of the Tax Court in the District of clerk's office in the District of Columbia or by
Columbia or by mail addressed to the clerk. If a mail addressed to the clerk. If sent by mail the
notice is delivered to the clerk by mail and is notice is considered filed on the postmarkL received after expiration of the last day allowed for date, subject to § 7502 of the Internal Revenue
filing, the postmark date shall be deemed to be the Code, as amended, and the applicable
date of delivery, subject to the provisions of § 7502 regulations.'
of the Internal Revenue Code of 1954, as amended,
and the regulations promulgated pursuant thereto.

the (c) Content of the notice of appeal; service of (c) Contents of the Notice of Appeal; Service;
the notice; effect of filing and service of the Effect of Filing and Service. Rule 3
notice. - The content of the notice of appeal, the prescribes the contents of a notice of appeal,L: manner of its service, and the effect of the filing of the manner of service, and the effect of its
the notice and of its service shall be as prescribed by filing and service. Form 2 in the Appendix of
Rule 3. Form 2 in the Appendix of Forms is a Forms is a suggested form of a notice of
suggested form of the notice of appeal. appeal.
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(d) The record on appeal; transmission of the (d) The Record on Appeal; Forwarding; Filing. L
record; filing of the record. - The provisions of
Rules 10, 11 and 12 respecting the record and the (1) An appeal from the Tax Court is
time and manner of its transmission and filing and governed by the parts of Rules 10, 11,
the docketing ,of the appeal in the court of appeals in and, 12 regarding the record ,on appeal
cases on appeal from the district courts shall govern from a district, court, the time and d

in cases on appeal from the Tax Court. Each manner of forwarding and filing, and the
reference in those rules and in Rule 3 to the district docketing in the court of appeals.
court and to the, clerk of the district dcourt, shall be References in those rules and in Rule 3 L
read as a referencejpto the Tax Coo4 Band to the clerk to the district court and district clerk are
of the Tax Coutrespectivdey,2l If appeals are taken to-beiread as referring to the Tax Court II

from a decision of the TaxIIICourt to more than one and its clerk. L
court of appeals, the oriiin record shal be,
transmitted to thelcourt of appealsnamed ,in the first (2) If an appeal from a Tax Court decision is :
notice of appeal fled, lprvision for the record in any taken to more than one court of appeals, i
other appeal shall be madel uon lppropiate the original record must be sent to the
applicationmby theCappel;lanttohe ycortLof appeals to court named in the first notice, of appeal
which sUch othiappeal iasitaken! filed. In, an appeal to any other court of

appeals, the appellant must apply to that
other court to make provision for the i
record.

Conunittee Note .-
The language and organization of the rule are amended to make the rule more easily understood. In addition L

to changes made to improve the understanding, the Advisory Committee has changed language to make style and L
terminology consistent throughout the appellate rules. These changes are intended to be stylistic only.

Rule 14. Applicability of Other Rules to the Rule 14. Applicability of Other Rules to
Review of a Tax Court Decision the Review of a Tax Court l

I1, ' _ Decision

All provisions of these rules are applicable to All provisions of these rules, except Rules
review of a decision of the Tax Court, except that 4-9, 15-20, and 22-23, apply to the review of a Tax _
Rules 4-9, Rules 15-20, and Rules 22 and 23 are not Court decision. L
applicable.

Committee Note

The language of the rule is amended to make the rule more easily understood. In addition to changes made Li
tolimprove the understanding, the Advisory Committee has changed language to make style and terminology
consistent throughout the appellate rules. These changes are intended to be stylistic only. qI..
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Rule 15. Review or Enforcement of an Agency Rule 15. Review or Enforcement of an
L Order - How Obtained; Intervention Agency Order - How

Obtained; Intervention

(a) Petition for Review of Order; Joint (a) Petition for Review; Joint Petition.
Petition. - Review of an order of an administrative
agency, board, commission, or officer (hereinafter, (1) Review of an agency order is
the term "agency" will include agency, board, commenced by filing, within the time
commission, or officer) must be obtained by filing prescribed by law, a petition for review

l with the clerk of a court of appeals that is authorized with the clerk of a court of appeals
to review such order, within the time prescribed by authorized to review the agency order.
law, a petition to enjoin, set aside, suspend, modify, If their interests make joinder
or otherwise review, or a notice of appeal, whichever practicable, two or more persons may
form is indicated by the applicable statute join in a petition to the same court to
(hereinafter, the term "petition for review" will review the same order.

L include a petition to enjoin, set aside, suspend,
modify, or otherwise review, or a notice of appeal).

7
The petition must name each party seeking review (2) The petition must:

either in the caption or in the body of the petition.
Use of such terms as "et al.," or "petitioners," or (A) name each party seeking review

L "respondents" is not effective to name the parties. either in the caption or the body of
The petition also must designate the respondent and the petition; using such terms as "et
the order or part thereof to be reviewed. Form 3 in al.," "petitioners," or "respondents"

L the Appendix of Forms is a suggested form of a does not effectively name the parties;
petition for review. In each case the agency must be
named respondent. The United States will also be a (B) name the agency as a respondent

L respondent if required by statute, even though not (even though not named in the
designated in the petition. If two or more persons are petition, the United States is a

Fr entitled to petition the same court for review of the respondent if required by statute); and
same order and their interests are such as to make
joinder practicable, they may file a joint petition for (C) specify the order or part thereof to be

V review and may thereafter proceed as a single reviewed.
petitioner.

(3) Form 3 in the Appendix of Forms is a
suggested form of a petition for review.

(4) In this rule "agency" includes an agency,

board, commission or officer, and
"petition for review" includes a petition
to enjoin, suspend, modify, or otherwise
review, or a notice of appeal, whichever
form is indicated by the applicable

L statute.
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(b) Application for enforcement of order; (b) Application or Cross-Application to
answer; default; cross-application for Enforce an Order; Answer; Default.
enforcement - An application for enforcement of ['1
an. order of an agency shall be filed with the clerk of (1) An application to enforce an agency
a court of appeals which is authorized to enforce the order must be filed with the clerk of a
order. The application shall contain a concise court of appeals authorized to enforce
statement of the proceedings 'in which the order was the order. If a petition is filed to review
entered, the facts upon which venue is based, and the an agency order that the court may
relief prayed. Within 20 days after the appication is enfoe t espondenta cross-
filed, the respondent shill ser'veon thepetitioner and applation for enfement.
file with the clerk an answer to the application. If the
respondent fails, o file aan§swe rwithin ~such time, (2) The, apmtion must contain a concise L
judgment will be awardedforthe rei prayed. If a stateent oftheproceedingsin which
petitionj is filed a s order which the ta e e facts upon ee,
court has jurisdiction toenforce, the re'sondent may whic ei1,e is based, and the relief
file a cross-applicationfr encement. re ted. l

(3) Within 20 days thereafter the respondent
must sere on the applicant an answer to
the application and file it with the clerk.
If the respondent fails to answer n time, F,
the ,ourt wil enter judgment for the

. ~~~~~~~~~~relief rquested.1

(c) Service of petition or application -A copy (c) Service of Petition or Application. The -

of a petition for review or of an application or cross- circuit clerk must serve a copy of the petition
application for enforcement of an order shall be for review, or an application or cross- L
lerved by the clerk of the court of appeals on each application to, enforce an agency order, on
l espondent in the manner prescribed by Rule 3(d), each respondent as prescribed by Rule 3(d),
unl ess a different manner of service is prescribed by unless a different manner of service is L
l applicable statute. At the time of filing, the prescribed, by statute. At the time of filing, the
l etitioner shall furnish the clerk with a copy of the petitioner must:
petition or application for each respondent At or ,T
before the time of filing a petition for review, the (1) have served a copy on all parties
]etitioner shall serve a copy thereof on all parties admitted to participate in the agency
.vho shall have been admitted to participate in the proceedings, except for the respondents;
proceedings before the agency other than
iespondents to be served by the clerk, and shall file (2) file with the clerk a list of those so
vith the clerk a list of those so served. served; and i

(3) give the clerk enough copies of the 1
petition or application to serve each
respondent
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(d) Intervention. - Unless an applicable (d) Intervention. Unless a statute provides
statute provides a different method of intervention, a another method, a person who wants to
person who desires to intervene in a proceeding intervene in a proceeding under this rule must
under this rule shall serve upon all parties to the file a motion for leave to intervene with the
proceeding and file with the clerk of the court of circuit clerk and serve a copy on all parties.
appeals a motion for leave to intervene. The motion The motion - or other notice of intervention
shall contain a concise statement of the interest of authorized by statute - must be filed within

_ the moving party and the grounds upon which 30 days after the petition for review is filed
intervention is sought. A motion for leave to and must contain a concise statement of the
intervene or other notice of intervention authorized interest of the moving party and the grounds
by an applicable statute shall be filed within 30 days for intervention.
of the date on which the petition for review is filed.

(e) Payment of Fees. - When filing any (e) Payment of Fees. When filing any separate or
separate or joint petition for review in a court of joint petition for review in a court of appeals,
appeals, the petitioner must pay the clerk of the court the petitioner must pay the circuit clerk all

r of appeals the fees established by statute, and also required fees.
V the docket fee prescribed by the Judicial Conference

of the United States.

Committee Note

The language and organization of the rule are amended to make the rule more easily understood. In addition
to changes made to improve the understanding, the Advisory Committee has changed language to make style and
terminology consistent throughout the appellate rules. These changes are intended to be stylistic only.

Rule 15.1. Briefs and Oral Argument in National Rule 15.1. Briefs and Oral Argument in
Labor Relations Board Proceedings a National Labor Relations

Board Proceeding

Each party adverse to the National Labor In either an enforcement or a review
Relations Board in an enforcement or a review proceeding, a party adverse to the National Labor
proceeding shall proceed first on briefing and at oral Relations Board proceeds first on briefing and at
argument unless the court orders otherwise. oral argument, unless the court orders otherwise.

Committee Note

The language of the rule is amended to make the rule more easily understood. In addition to changes made
to improve the understanding, the Advisory Committee has changed language to make style and terminology
consistent throughout the appellate rules. These changes are intended to be stylistic only.
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Rule 16. The record on Review or Enforcement Rule 16. The Record on Review or
Enforcement 2

. , ~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~U
(a) Composition of the record. - The order' (a) Composition of the Record. The record on

sought to be reviewed or enforced, the findings or review or enforcement of an agency order
report on which'it' is based, and the pleadings, consists of: LI
evidence and proceedings before- the agency shall,
constitute the record on review in proceedings to (1) the order involved;
review or enforce the order of any agency. I I L

(2) any findings or report on which it is
based; and

(3) the pleadings, evidence, and other parts
of the proceedings before the agency.

(b) Omissions from or misstatements in the (b,) Omissions From or Misstatements in the l
record. - If anything material to any party is l Record. The parties may at any time, by
omitted from the record or is misstated therein, the stipulation, supply any omission from the
parties may at any time supply the omission or record or correct a misstatement, or the court
correct the misstatement by stipulation, or the court may so direct. If necessary, the court may
may at any time direct that the omission or direct that a supplemental record be prepared
misstatement be corrected and, if necessary, that a and filed.
supplemental record be prepared and filed.

n
Committee Note LI

The language and organization of the rule are amended to make the rule more easily understood. In addition 0
to changes made to improve the understanding, the Advisory Committee has changed language to make style and
terminology consistent throughout the appellate rules. These changes are intended to be stylistic only.
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Rule 17. Filing of the Record Rule 17. Filing the Record

(a) Agency to file; time for filing; notice of (a) Agency to File; Time for Filing; Notice of
filing. - The agency shall file the record with the Filing. The agency must file the record with
clerk of the court of appeals within 40 days after the circuit clerk within 40 days after being
service upon it of the petition for review unless a served with a petition for review, unless the
different time is provided by the statute authorizing statute authorizing review provides otherwise,

C review. In enforcement proceedings the agency shall or within 40 days after it files an application
a file the record within 40 days after filing an for enforcement unless the respondent fails to

application for enforcement, but the record need not answer or the court orders otherwise. The
r be filed unless the respondent has filed an answer court may shorten or extend the time to file the
X~' contesting enforcement of the order, or unless the record. The clerk must notify all parties of the

court otherwise orders. The court may shorten or date when the record is filed.
Fr extend the time above prescribed. The clerk shall

give notice to all parties of the date on which the
record is filed.

L (b) Filing - What Constitutes. - The agency (b) Filing- What Constitutes.
may file the entire record or such parts thereof as the
parties may designate by stipulation filed with the (1) The agency must file:
agency. The original papers in the agency proceeding
or certified copies thereof may be filed. Instead of (A) the original or a certified copy of the
filing the record or designated parts thereof, the entire record or parts designated by
agency may file a certified list of all documents, the parties, or

,f transcripts of testimony, exhibits and other material
comprising the record, or a list of such parts thereof (B) a certified list adequately describing
as the parties may designate, adequately describing all documents, transcripts of
each, and the filing of the certified list shall testimony, exhibits, and other
constitute filing of the record. The parties may material constituting the record, or
stipulate that neither the record nor a certified list be describing those parts designated by
filed with the court. The stipulation shall be filed the parties.
with the clerk of the court of appeals and the date of
its filing shall be deemed the date on which the (2) The parties may stipulate in writing that

X n record is filed. If a certified list is filed, or if the no record or certified list be filed. The
14 parties designate only parts of the record for filing or date when the stipulation is filed with

stipulate that neither the record nor a certified list be the circuit clerk is treated as the date
Fr filed, the agency shall retain the record or parts when the record is filed.
I thereof. Upon request of the court or the request of a

party, the record or any part thereof thus retained (3) The agency must retain any portion of
shall be transmitted to the court notwithstanding any the record not filed with the clerk. All

L prior stipulation. All parts of the record retained by parts of the record retained by the
the agency shall be a part of the record on review for agency are a part of the record on review
all purposes. for all purposes and, if the court or a

party so requests, must be sent to the
court regardless of any prior stipulation.
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Committee Note

The language and organization of the rule are amended to make the rule more easily understood. In addition C

to changes made to improve the understanding, the Advisory Committee has changed language to make style and _

terminology consistent throughout the appellate rules. These changes are intended to be stylistic only; a substantive
changes is recommended, however, in subdivision (b).

Subdivision (b). The current rule provides that when a court of appeals is asked to review or enforce an
agency order, the agency must file either "the entire record or such parts thereof as the parties may designate by
stipulation filed with thes agency" or a ctified list describing the documents, transcripts, exhibits, and other material
constituting the record. If the ,agncy is notf iling a certified list, the current rule requires the agency to file the entire
record unless the parties file a "stipulationh,,designting only parts of the record. Such a "stipulation presumably '|i
requires agreement of the parties as to the parts to be filed. The amended, language in subparagraph (b)(l)(A)
permits the agency to file the entire record or "parts designated by the parties." The new language permits the filing
of less than the entire record even when the parties do not agree as to which parts should be filed. Each party can i
designate the parts that it wants filed; the agency can then forward the parts designated by eac party. In contrast,
paragraph (b)(2) continues to require stipulation, that is agreement of the parties, that the agency need not file either I
the record or a certified list.

L,

IZ

'I Z~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~
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Rule 18. Stay Pending Review Rule 18. Stay Pending Review

fL Application for a stay of a decision or order of any (a) Motion for a Stay.
agency pending direct review in the court of appeals

p shall ordinarily be made in the first instance to the (1) Initial Motion before the Agency. A
agency. A motion for such relief may be made to the petitioner must ordinarily move first before
court of appeals or to a judge thereof, but the motion the agency for a stay pending review of its

C shall show that application to the agency for the decision or order.
LI relief sought is not practicable, or that application

has been made to the agency and denied, with the (2) Motion in the Court of Appeals. A
reasons given by it for denial, or that the action of motion for a stay may be made to the court
the agency did not afford the relief which the of appeals or one of its judges.
application had requested. The motion shall also

V show the reasons for the relief requested and the (A) The motion must:
facts relied upon and if the facts are subject to
dispute the motion shall be supported by affidavits (i) show that moving first before the
or other sworn statements or copies thereof. With the agency would be impracticable; or
motion shall be filed such parts of the record as are
relevant to the relief sought. Reasonable notice of (ii) state that, a motion having been
the motion shall be given to all parties to the made, the agency denied the
proceeding in the court of appeals. The court may motion or failed to afford the relief

r condition relief under this rule upon the filing of a requested and state any reasons

bond or other appropriate security. The motion shall given by the agency for its actions.
be filed with the clerk and normally will be
considered by a panel or division of the court, but in (B) The motion must also include:
exceptional cases where such procedure would be
impracticable due to the requirements of time, the (i) the reasons for granting the relief

r application may be made to and considered by a requested and the facts relied on;
F> single judge of the court.

(ii) originals or copies of affidavits or
__ other sworn statements supporting

facts subject to dispute; and

________________________________________ _ t(iii) relevant parts of the record.
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(C) The moving party must give reasonable L
notice of the motion to all parties.

(D) A motion under Rule 18 (a)(1) must be
filed with the circuit clerk and
normally will be considered by a panel
of the court. But in an exceptional case
in which timerequirements make that
procedure impracticable,! the motion
may bemade to and considered by a,
single judge.

(bN) Bond*, The court may condition relief on the
I~ al filing of a bond,, or other appropriate secirity.

Coindnttee, Note

h'e language and organization of the rule are amended to' make the rule more easily'understood. In addition to
changes made to improve the understanding, the Advisorl Committee has changed language to make style and p
terniinology consistent throughout the appellate rules. These changes are intended to be stylistic only.

all 4~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~cl
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Rule 19. Settlement of Judgments Enforcing Rule 19. Settlement of a Judgment
o Orders Enforcing an Agency Order in

Part

C When an opinion of the court is filed directing the When the court files an opinion directing entry of
entry of a judgment enforcing in part the order of any judgment enforcing the agency's order in part, the
agency, the agency shall within 14 days thereafter agency must within 14 days file with the clerk andL serve upon the respondent and file with the clerk a serve on each other party a proposed judgment
proposed judgment in conformity with the opinion. conforming to the opinion. A party who disagrees
If the respondent objects to the proposed judgment with the agency's proposed judgment must within 7
as not in conformity with the opinion, the respondent days file with the clerk and serve the agency with a
shall within 7 days thereafter serve upon the agency proposed judgment that the party believes conforms
and file with the clerk a proposed judgment which to the opinion. The court will settle the judgment

L the respondent deems to be in conformity with the and direct entry without further hearing or argument.
opinion. The court will thereupon settle the
judgment and direct its entry without further hearing

L [ or argument.

Cominuttee Note

The language of the rule is amended to make the rule more easily understood. In addition to changes made to
L improve the understanding, the Advisory Committee has changed language to make style and terminology consistent

throughout the appellate rules. These changes are intended to be stylistic only.

-L
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Rule 20. Applicability of Other Rules To Review Rule 20. Applicability of Rules to the
or Enforcement of Agency Orders Review or Enforcement of an

.__ _ __ _ _ ___ Agency Order

All provisions of these rules are applicable to All provisions of these rules, except Rules 3-14
review or enforcement of, orders of agencies, except and 22-23,, apply to the review or enforcement of an
that Rules i3-14 and Rules 22 and 23 lare not agency order. In these rules, "appellant" includes a
applicable. As used in! any applicable rule, the, term petitioner or applicant, and "appellee" includes a
'appellantt' includes a petitioner and the term , respondent.
"appellee" includes a respondent in proceedings to I
review or enforcevagency orders.

Conmittee Note

The language of the rule is amended to make the rule more easily understood. In addition to changes made to
improve the understanding, the Advisory Committee has changed language to make style and terminology consistent
throughout the appellate rules. These changes are intended to be stylistic only.
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Rule 21. Writs of Mandamus and Prohibition Rule 21. Writs of Mandamus and
firected to a Judge or Judges and Other Prohibition, and Other

Extraordinary Writs Extraordinary Writs

(a) Mandamus or prohibition to a judge or judges; (a) Mandamus or Prohibition to a Court:
jeftition for writ; service and filing. Application for a Petition, Filing, Service, and Docketing.
writ of mandamus or of prohibition directed to a judge or
Iidges shall be made by filing a petition therefor with the (1) A party petitioning for a writ of mandamus
4.!erk of the court of appeals with proof of service on the or prohibition directed to a court must file a
Xrespondent judge or judges and on all parties to the action petition with the circuit clerk with proof of

the trial court. The petition shall contain a statement service on all parties to the proceeding in
of the facts necessary to an understanding of the issues the trial court. The party must also provide

resented by the application; a statement of the issues a copy to the trial court judge. All parties
resented and of the relief sought; a statement of the to the proceeding in the trial court other

reasons why the writ should issue; and copies of any than the petitioner are respondents for all
-rder or opinion or parts of the record which may be purposes.
L sential to an understanding of the matters set forth in
the petition. Upon receipt of the prescribed docket fee, (2)(A) The petition must be titled "In re [name

<'e clerk shall docket the petition and submit it to the of petitioner]."
Ourt.

(B) The petition must state:

(i) the relief sought;

(ii) the issues presented;

(iii) the facts necessary to understand
the issues presented by the
petition; and

(iv) the reasons why the writ should
issue.

(C) The petition must include a copy of any
order or opinion or parts of the record
that may be essential to understand the
matters set forth in the petition.

lr (3) Upon receiving the prescribed docket fee,
the clerk must docket the petition and
submit it to the court.
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(b) Denial; order directing answer. If the court is of (b) Denial; Order Directing Answer; Briefs; Lt;
the opinion that the writ should not be granted, it shall Precedence.
order that an answer to the petition be filed by the K
respondents within the time fixed by the order. The order (1) The court may deny the petition without an
shall be served by the clerk on the judge or judges named answer. Otherwise, it must order the
respondents and on all other parties to the action in the respondent, if any, to answer within a fixed
trial court. All parties below other than the petitioner time.
shall also bedeemed respondents forall purposes. Two
or more respondents may answer jointly. If the judge or (2) The clerk must serve the order to respond
judges named respondents djo not desire to appear in the on all persons diiected to respond.
proceeding, theyymay so advise the clerk and all parties
by letter, but the petition shall pnotthereby be tak as (3) Two or more respondents may answer
admitted. The c1erk shall adise the parties of the dates jointly.
on which briefs, aeto be f frieflsarereqreed, and
of the date of voal arumet !l7 prei shall Abe (4) The court of appeals may invite or order the L J
given preference over ordinr civi 'ases. trial court judge to respond or may invite an

amicus curiae to do so. The trial court
judge may request permission to respond
but may not respond unless invited or
ordered to do so by the court of appeals.

(5) If briefing or oral argument is required, the C1
clerk must advise the parties, and when
appropriate, the trial court judge or amicus
curiae.

(6) The proceeding must be given preference
over ordinary civil cases.

i (7) The circuit clerk must send a copy of the l

l _________________________________________ _ 1~ lfinal disposition to the trial court judge.

(c) Oither Extraordinary Writs. Application for (c) Other Extraordinary Writs. Application for
e traordinary writs other than those provided for in an extraordinary writ other than one of those
s bdivisions (a) and (b) of this rule shall be made by provided for in subdivisions (a) and (b) of this
petition filed with the clerk of the court of appeals rule must be made by filing a petition with the
l ith proof of service on the parties named as circuit clerk with proof of service on the C_
r Espondents. Proceedings on such application shall respondents. Proceedings on such application
conform, so far as is practicable, to the procedure must conform, so far as is practicable, to the
lpiscribed in subdivisions (a) and (b) of this rule. procedure prescribed in subdivisions (a) and (b)

of this rule.

LP
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L(d) Form of Papers; Number of Copies. All papers (d) Form of Papers; Number of Copies. All
r may be typewritten. An original and three copies papers must conform to Rule 32(a)(1). An

must be filed unless the court requires the filing of original and three copies must be filed unless
a different number by local rule or by order in a the court requires the filing of a different
L p cular case. number by local rule or by order in a particular

case.

Committee Note

The language and organization of the rule are amended to make the rule more easily understood. In addition to
L changes made to improve the understanding, the Advisory Committee has changed language to make style and

terminology consistent throughout the appellate rules. These changes are intended to be stylistic only.

P

U

Page 57



Rule 22. Habeas Corpus Proceedings. Rule 22. Habeas Corpus Proceeding

(a) Application for the original, writ. - An (a) Application for the Writ. An application for a
application for a writ of habeascorpus shall be made writ of habeas corpus ought to be made to the
to the appropriate district court If application is appropriate district court. If made to a circuit
made to a circuit juge, the applicationwill judge, the application will ordinarily be
ordinarily be transferred to the appropriate district transferred to the appropriate district court. If a
court. If an application is made to or transferred to district court denies an application made or
the district court, and, denied, renewal of the transferred to it, renewal of the application
application before a circuit judge is notf'avored; the before a circit judge is not favored; the proper
proper remedy is ly appeal toh 1 tpf appeals remedyis to appeal to the court of appeals from ,
from the order of e district court dening the writ. the district courtt s order denying the writ.

F

1
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L (b) Necessity of certificate of probable cause for (b) Necessity of Certificate of Probable Cause.
appeal. - In a habeas corpus proceeding in which
the detention complained of arises out of process (1) If the detention complained of in a habeas
issued by a state court, an appeal by the applicant for corpus proceeding arises from process
the writ may not proceed unless a district or a circuit issued by a state court, the applicant cannot

L judge issues a certificate of probable cause. If an take an appeal unless a district or circuit
appeal is taken by the applicant, the district judge judge issues a certificate of probable cause.
who rendered the judgment shall either issue a If an applicant files a notice of appeal, the
certificate of probable cause or state the reasons why district judge who rendered the judgment
such a certificate should not issue. The certificate or must either issue a certificate of probable

C the statement shall be forwarded to the court of cause or state why a certificate should not
K appeals with the notice of appeal and the file of the issue. The district clerk must send the

proceedings in the district court. If the district judge certificate or statement to the court of
fr has denied the certificate, the applicant for the writ appeals with the notice of appeal and the
so may then request issuance of the certificate by a file of the district-court proceedings. If the

circuit judge. If such a request is addressed to the district judge has denied the certificate, the
court of appeals, it shall be deemed addressed to the applicant may request a circuit judge to
judges thereof and shall be considered by a circuit issue the certificate.
judge or judges as the court deems appropriate. If no
express request for a certificate is filed, the notice of (2) A request addressed to the court of appeals
appeal shall be deemed to constitute a request may be considered by a circuit judge or

r addressed to the judges of the court of appeals. If an judges, as the court prescribes. If no express
appeal is taken by a state or its representative, a request for a certificate is filed, the notice
certificate of probable cause is not required. of appeal constitutes a request addressed to

the judges of the court of appeals.
L

(3) A certificate of probable cause is not
required when a state or its representative

L_________________________________ appeals.

L Conmmittee Note

r 'The language and organization of the rule are amended to make the rule more easily understood. In addition to
changes made to improve the understanding, the Advisory Committee has changed language to make style and
terminology consistent throughout the appellate rules. These changes are intended to be stylistic only.
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Rule 23. Custody of Prisoners in Habeas Corpus Rule 23. Custody or Release of a
Proceedings Prisoner in a Habeas Corpus

Proceeding

(a) Transfer of custody pending review. - (a) Transfer of Custody Pending Review.
Pending review of a decision in a habeas corpus Pending review of a decision in a habeas corpus
proceeding commenced before a court, justice or proceeding commenced before a court, justice,
judge of the United States for the release of a or judge of the United States for the release of a
prisoner, a person having custody of the prisoner prisoner, th person having custody of the
shall not transfercustody to another unless such prisoner must not transger custody to another C

transfer is directed in accordance with the provisions unless a transfer is directed in accordance with
of this rule. Upon application of a custodian showing this r;Ale.iWhen, upon application, a custodian
a need thereforthe crt, justice or judge rendering shows the need for a trnsfer, the court, justice, V
the decision may make an order authorizing transfer orfjudge rendering the 4ecisio uder review
and providing for thesubstitution of the successor mayajuthorize tle transfer and substitute the
custodian as a party. successor custodian as party.

(b) Detention or release of prisoner pending (b) De ine( igReview of
review of decision failing to release. - Pending DeIisio a decision not
review of a decision failing or refusing to release a to reeae, the court

or in other appropra~te c~ltody? or may be enlarged 1h1prr puo~t~i~t Ilp3l lma or rta jude orl
upon the prisoner's rVcogmzance, with or without prisoner freet t t
surety, as may appear fitting to the court or justice or, I
judge rendering the decision, or to the court of (1) detained in the custody from which release
appeals or to the Supre Cour, or to a judge or is sought;-
justice of either court.

(2) detained in other appropriate custody; or

(3) released on personal recognizance, with or
without surety.

L
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Ld (c) Release of prisoner pending review of decision (c) Release Pending Review of Decision
TV ordering release. - Pending review of a decision Ordering Release. While a decision ordering

I ordering the release of a prisoner in such a the release of a prisoner is under review, the
proceeding, the prisoner shall be enlarged upon the prisoner must - unless the court or judge
prisoner's recognizance, with or without surety, rendering the decision, or the court of appeals,

L unless the court or justice or judge rendering the or the Supreme Court, or a judge or justice of
decision or the court of appeals or the Supreme either court orders otherwise - be released on
Court, or a judge or justice of either court shall personal recognizance, with or without surety.

L otherwise order.

(d) Modification of initial order respecting (d) Modification of the Initial Order on, Custody.
L custody. - An initial order respecting the custody or An initial order governing the prisoner's custody

enlargement of the prisoner and any recognizance or or release, including any recognizance or surety,
surety taken, shall govern review in the court of continues in effect pending review unless for

L'~ appeals and in the Supreme Court unless for special [ special reasons shown to the court of appeals or
reasons shown to the court of appeals or to the the Supreme Court, or to a judge or justice of

ir Supreme Court, or to a judge or justice of either either court the order is modified or an
court, the order shall be modified, or an independent independent order regarding custody, release, or
order respecting custody, enlargement or surety shall surety is issued.
be made.

Committee Note

- The language and organization of the rule are amended to make the rule more easily understood. In addition to
changes made to improve the understanding, the Advisory Committee has changed language to make style and
terminology consistent throughout the appellate rules. These changes are intended to be stylistic only

L Subdivision (d). The current rule states that the initial order governing custody or release "shall govern review"
in the court of appeals. The amended language says that the initial order generally "continues in effect" pending
review.

When Rule 23 was adopted it used the same language as Supreme Court Rule 49, which then governed custody
of prisoners in habeas corpus proceedings. The "shall govern review" language was drawn from the Supreme Court
Rule. The Supreme Court has since amended it rule, now Rule 36, to say that the initial order "shall continue in
effect" unless for reasons shown it is modified or a new order is entered. The Advisory Committee recommends
that Rule 23 be amended to similarly state that the initial order "continues in effect." The new language is clearer.
It removes the possible implication that the initial order created law of the case, a strange notion to attach to an order
regarding custody or release.
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Rule 24. Proceedings in Forma Pauperis 'Rule 24. Proceedings in Forma Pauperis

(a) Leave to proceed on appeal in forma pauperis (a) Leave to Proceed in Forma Pauperis.
from district court to court of appeals. - A party to
an action in a district court who desires to proceed on (1) Motion in, the District Court. Except as,
appeal in forma pauperis shall file in the district court stated 'in (3), a party to a district-court action
a motion for leave soto, proceed, together with an, who desires to appeal in forma pauperis
affidavit, showing, in the detail prescribed by Form 4 must file a motion inathe district court., The
of t1he Appendix of Forms, the party's inability'to pay party must attach an affidavit that:
fees and costs or to give security therefor, the party's
belief that party is entitled to redress, and astatement (A) shows in, the detail prescribed by
of tWe issues which that paty intends to present on Form 4 of the Appendix of Forms, the
appeal. fhe motion is granted, ,th party may party's inability to pay or to give
proceed without furthe!rapplication to the court of security for fees and costs; V
appeals and without prepayment of fees or costs in ,
either court or the givng of security therefor. If the (B) claims an entitlement to redress; and
motion is denied, tie district court shall state in p

writing the reasons for the dena. (C) states the issues that the party intends
Notwithstanding the provisions of the preceding to present on appeal.

paragraph, a party who has been permitted to proceed
in an action in the district court in forma pauperis, or i (2) Action on the Motion. If the district court
who has been perminted tio proceed there as one who grants the motion, the party may proceed on
is financially unable to obtain adequate defense in a appeal without prepaying or giving security
criminal case, may proceed on appeal in forma for fees and costs. If the district court denies
pauperis without further authorization unless, before the motion, it must state its reasons in
or after the notice of appeal is filed, the district court writing.
shall certify that the appeal is not taken in good faith
or shall find that the party is otherwise not entitled so (3) Prior Approval. A party who was
to iproceed, ini which event the district court shall permitted to proceed in forma pauperis in
state in writing te resonsfor such certification or the district-court action, or who was
finding. determined to be financially unable to obtain

an adequate defense in a criminal case, may
proceed on appeal in forma pauperis without
further authorization, unless the district
court - before or after the notice of appeal
is filed - certifies that the appeal is not
taken in good faith or finds that the party is
not otherwise entitled to proceed in forma
pauperis. In that event, the district court
must state in writing its reasons for the
certification or finding.
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If a motion for leave to proceed on appeal in forma (4) Notice of District Court's Denial. The
pauperis is denied by the district court, or if the district clerk must immediately notify the
district court shall certify that the appeal is not taken parties and the court of appeals when the
in good faith or shall find that the party is otherwise district court does any of the following:
not entitled to proceed in forma pauperis, the clerk

L shall forthwith serve notice of such action. A motion (A) denies a motion to proceed on appeal in
for leave so to proceed may be filed in the court of forma pauperis;

C appeals within 30 days after service of notice of the

L action of the district court. The motion shall be (B) certifies that the appeal is not taken in
accompanied by a copy of the affidavit filed in the good faith; or

r district court, or by the affidavit prescribed by the
first paragraph of this subdivision if no affidavit has (C) finds that the party is not otherwise
been filed in the district court, and by a copy of the entitled to proceed in forma pauperis.

C statement of reasons given by the district court for its
action. (5) Motion in the Court of Appeals. A party

may file a motion to proceed on appeal in
F forma pauperis in the court of appeals within
L 30 days after service of the notice described

in Rule 24(a)(3). The motion must include a
copy of the affidavit filed in the district
court and the district court's statement of
reasons for its action. If no affidavit was

L filed in the district court, the party must
include the affidavit prescribed in Rule

C 24(a)(1).

(b) Leave to proceed on appeal or review in fonna (b) Leave to Proceed in Forma Pauperis on
l pauperis in administrative agency proceedings. - A Appeal or Review of an Administrative-

party to a proceeding before an administrative Agency Proceeding. When an appeal or review
agency, board, commission or officer (including, for of a proceeding before an administrative agency,
the purpose of this rule, the United States Tax Court) board, commission, or officer (including for the
who desires to proceed on appeal or review in a court purpose of this rule the United States Tax Court)
of appeals in forma pauperis, when such appeal or proceeds directly in a court of appeals, a party
review may be had directly in a court of appeals, may file in the court of appeals a motion for
shall file in the court of appeals a motion for leave so leave to proceed on appeal in forma pauperis
to proceed, together with the affidavit prescribed by with an affidavit prescribed by Rule 24 (a)(l).

L the first paragraph of (a) of this Rule 24.
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(c) Form of briefs, appendices and other papers.- (c) Leave to Use Original Record. A party
Parties allowed to proceed in forma pauperis may file allowed to proceed on appeal in forma pauperis
briefs, appendices and other papers in typewritten may request that the appeal be heard on the
form, and may request that the appeal be heard on the original record without reproducing any part.
original record without the necessity of reproducing
parts thereof in any form.

Cominttee Note i

The language and organization of the rule are amended to make the rule more easily understood. In addition
to changes made to improve the understanding, the Advisory Committee has changed language to make style
and terminology consistent throughout the appellate rules. These changes are intended to be stylistic only. The 3
Advisory Committee recommends deleting the language in subdivision (c) authorizing a party proceeding in
forma pauperis to file papers in typewritten form because the authorization is unnecessary. The rules permit all
parties to file typewritten documents.

Fit
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Rule 25. Filing and Service (Filing, Proof of Rule 25. Filing and Service
Filing, Service, and Proof of Service)

(a) Filing.- Papers required or permitted to be filed (a) Filing.
in a court of appeals must be filed with the clerk.
Filing may be accomplished by mail addressed to the (1) Filing with the Clerk. A paper required or
clerk, but filing is not timely unless the clerk receives permitted to be filed in a court of appeals
the papers within the time fixed for filing, except that must be filed with the clerk.
briefs and appendices are treated as filed on the day
of mailing if the most expeditious form of delivery (2) Filing: Method and Timeliness.

, by mail, except special delivery, is used.
(A) In general. Filing maybe

accomplished by mail addressed to
the clerk, but filing is not timely
unless the clerk receives the papers
within the time fixed for filing.

(B) A brief or appendix. A brief or
appendix is timely filed, however,
if on or before the last day for
filing, it is:

(i) mailed to the clerk by First-
Class Mail, or other class of
mail that is at least as
expeditious, postage
prepaid; or

(ii) dispatched to the clerk for
delivery within 3 calendar
days by a third-party
commercial carrier.
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Papers ified by an inmate confined in an institution (C) Inmate filing. A paper filed by an
are timely filed if deposited in the institution's inmate confined in an institution is
internal mail system on or before the last day for timely filed if deposited in the K
filing. Timely filing of papers by an inmate confined institution's internal mailing system on
in an institution may be shown by a notarized or before the last day for filing. If an
statement or declaration (in compliance with 28 institution has a system designed for
U.S.C. § 1746) setting forth the date of deposit and legal mail the inmate must use that,
stating that first-class postage has been prepaid. If a system to receivethe Xbenefit of this
motion requests relief that may be granted by a single rule. Timely filing may be shown by a
judge, the judge may permit the motion to be filed declaration in compliance with 28
with the judge, in which event the judge shall note U.S.C. § 1746 or by a notarize'd
thereon the date of filing'and thereafter give it to the statement, either of which must set forth
clerk. A court of appeals may, by local rule, permit the date of deposit and state that first-
papers to be filed by facsimile or other electronic class postage has been prepaid.
means, provided such means are authorized by and I
consistent with standards established by the Judicial (D) Electronic Filing. A court of appeals
Conference of the United States. may by local rule permit papers to be

filed, signed, or verified by electronic LA
means that are consistent with technical

II jstandards, if any, that the Judicial
Conference of the United States
establishes. A paper filed by electronic
means in compliance with a local rule X
constitutes a written paper for the
purpose of applying these rules.

(3) Filing a Motion with a Judge. If a
motion requests relief that may be granted

0i lby a single judge, the judge may permit F
the motion to be filed with the judge; the
judge must note the filing date on the 7

motion and give it to the clerk. L
(4) Clerk's Refusal of Documents. The clerk

must not refuse to accept for filing any paper
presented for that purpose solely because it
is not presented in proper form as required
by these rules or by any local rules or L;
practices.
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L (b) Service of all papers required. - Copies of all (b) Service of All Papers Required. Unless a rule
papers filed by any party and not required by these requires service by the clerk, a party must, at or
rules to be served by the clerk shall, at or before the before the time of filing, have copies of any filed
time of filing, be served by a party or person acting paper served on the other parties to the appeal or
for that party on all other parties to the appeal or review. Service on a party represented by
review. Service on a party represented by counsel counsel must be made on the party's counsel.
shall be made on counsel.

L (c) Manner of service. - Service may be personal (c) Manner of Service. Service may be personal,
or by mail. Personal service includes delivery of the by mail, or by third-party commercial carrier.
copy to a clerk or other responsible person at the When reasonable considering such factors as the
office of counsel. Service by mail is complete on immediacy of the relief sought, distance, and
mailing. cost, service on a party must be by a manner at

least as expeditious as the manner used to file the
paper with the court. Personal service includes
delivery of the copy to a responsible person at
the office of counsel. Service by mail or by
commercial carrier is complete on mailing or
delivery to the carrier.

lI
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i
(d) Proof of Service. -Papers presented for filing (d) Proof of Service. X

must contain an acknowledgment of service by the
person served or proof of service in the form of a (1) A paper presented for filing must contain
statement of the date and manner of service, of the either of the following:
names of the persons served, and of the addresses to
which the papers were mailed or at which they were (A) an acknowledgment of service by the
delivered, certified by the person who made service. person served; or
Proof of service may appear on or be affixed to the p
papers filed. (B) proof of service consisting of a

statement by the person who made
service certifying:

(i) the date and manner of service;

(ii) the names of the persons
served; and

(iii) their mailing addresses or the
addresses of the places of delivery.

(2) When a brief or appendix is filed by mailing
or dispatch in accordance with Rule
25(a)(2)(B), the proof of service must also
state the date and manner by which the
document was mailed or dispatched to the
clerk.

(3) Proof of service may appear on or be affixed
to the papers filed.

(e) Number of Copies. -Whenever these rules (e) Number of Copies. When these rules require
require the filing or furnishing of a number of copies, the filing or furnishing of a number of copies, a
a court may require a different number by local rule court may require a different number by local
or by order in a particular case. rule or by order in a particular case.

Committee Note

The language and organization of the rule are amended to make the rule more easily understood. In addition
to changes made to improve the understanding, the Advisory Committee has changed language to make style
and terminology consistent throughout the appellate rules. These changes are intended to be stylistic only; a
substantive amendment is recommended, however, in subdivision (a).

I
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L Subdivision (a). The substantive amendment recommended in this subdivision is a companion to a
recommended amendment in Rule 4(c). Currently Rule 25(a)(2)(C) provides that if an inmate confined in an
institution files a document by depositing it in the institution's internal mail system, the document is timely filed

W- if deposited on or before the last day for filing. Some institutions have special internal mail systems for
handling legal mail; such systems often record the date of deposit of mail by an inmate, the date of delivery of
mail to an inmate, etc. The Advisory Committee recommends amending the rule to require an inmate to use the
system designed for legal mail, if there is one, in order to receive the benefit of this subparagraph.

L.

L
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Rule 26. Computation and Extension of Time Rule 26. Computing and Extending
Time

(a) Computation of time. - In computing any (a) Computing Time. The following rules apply in
period of time prescribed or allowed by these rules, computing any period of time specified in these
by an order of court, or by any applicable statute, the rules or in any local, rule, court order, or
day of the act, event, or default from which the applicable statute:
designated period of time begins to run shall not be
included. The last day of the period so computed (1) Exclude the day of the act, event, or default 7
shall be included, unless it is a Saturday, a Sunday, or that begins the period.
a legal holiday, or, when the act to be done is the
filing of a paper in court, a day on which weather or (2) When the period is less than 7 days, exclude K
other conditions have made the office of the clerk of intermediate Saturdays, Sundays, and legal
the court inaccessible, in which event the period runs holidays.
until the end of the next day which is not one of the F
aforementioned days. When the period of time (3) Include the last day of the period unless it is
prescribed or allowed is less than 7 days, a Saturday, Sunday, legal holiday, or - if
intermediate Saturdays, Sundays, and legal holidays the act to be done is filing a paper in l
shall be excluded in the computation. court - a day on which the weather or other

conditions make the clerk's office
inaccessible.

As used in this rule "legal holiday" includes New (4) As used in this rule, 'legal holiday' means
Year's Day, Birthday of Martin Luther King, Jr., New Year's Day, Martin Luther King, Jr.'s
Washington's Birthday, Memorial Day, Independence Birthday, Presidents' Day, Memorial Day,
Day, Labor Day, Columbus Day, Veterans Day, Independence Day, Labor Day, Columbus L 1
Thanksgiving Day, Christmas Day, and any other day Day, Veterans' Day, Thanksgiving Day,
appointed as a holiday by the President or the Christmas Day, and any other day declared a ?
Congress of the United States. It shall also include a holiday by the President, Congress, or the LO
day appointed as a holiday by the state wherein the state in which is located either the district
district court which rendered the judgment or order court that rendered the challenged judgment
which is or may be appealed from is situated, or by or order, or the circuit clerk's principal Li
the state wherein the principal office of the clerk of office.
the court of appeals in which the appeal is pending is /
located. ,L,
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(b) Enlargement of time. -The court for good (b) Extending Time. For good cause, the court may
cause shown may upon motion enlarge the time extend the time prescribed by these rules or by
prescribed by these rules or by its order for doing any its order to perform any act, or may permit an act
act, or may permit an act to be done after the to be done after that time expires. But the court

m expiration of such time; but the court may not enlarge may not extend the time to file:
the time for filing a notice of appeal, a petition for
allowance, or a petition for permission to appeal. Nor (1) a notice of appeal (except as authorized in
may the court enlarge the time prescribed by law for Rule 4), a petition for permission, or a
filing a petition to enjoin, set aside, suspend, modify, petition for leave to appeal; or
enforce or otherwise review, or a notice of appeal
from, an order of an administrative agency, board, (2) a notice of appeal from or a petition to

L commission or officer of the United States, except as enjoin, set aside, suspend, modify, enforce,
specifically authorized by law. or otherwise review an order of an

administrative agency, board, commission,
or officer of the United States, unless
specifically authorized by law.

iN- (c)Additional time after service by mail.- (c) Additional Time after Service. When a party
Whenever a party is required or permitted to do an is required or permitted to act within a prescribed
act within a prescribed period after service of a paper period after a paper is served on that party, 3

L upon that party and the paper is served by mail, 3 calendar days are added to the prescribed period
days shall be added to the prescribed period. unless the paper is delivered on the date of

service in the proof of service.

L Committee Note

The language and organization of the rule are amended to make the rule more easily understood. In addition
to changes made to improve the understanding, the Advisory Committee has changed language to make style
and terminology consistent throughout the appellate rules. These changes are intended to be stylistic only; a
substantive change is recommended, however, in subdivision (a).

Subdivision (a). The amendment makes the computation method prescribed in this rule applicable to any
time period imposed by a local rule. This means that if a local rule establishing a time limit is permitted, the

L national rule will govern the computation of that period.

I'
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Rule 26.1. Corporate Disclosure Statement Rule 26.1. Corporate Disclosure
Statement

Any non-governmental corporate party to a civil or (a) Who Must File. Any nongovernmental
bankruptcy case or agency review proceeding and corporate party to a proceeding in a court of
any non-governmental corporate defendant in a appeals must file a statement identifying its
criminal case must file a statement identifying all parent corporation and listing any publicly held
parent companies, subsidiaries (except wholly-owned company that owns 10% or moxe of the party's
subsidiaries), and affiliates that have issued shares to stock. 1
the public. The statement must be filed with a party's
principal brief or upon filing a motion, response, (b) Time for Filing. A party must file the statement
petition, or answer in the court of appeals, whichever with the principal brief or upon filing a motion,
first occurs, unless a local rule requires earlier filing., response, petition, or answer in the court of
Whenever the statement is filed before a party's appeals, whichever occurs first, unless a local p
principal brief, an original and three copies of the rule requires earlier filing. Even if the statement
statement must be filed unless the court requires the has already been filed, the party's principal brief
filing of a different number by local rule or by order must include the statement before the table of
in a particular case. The statement must be included contents.
in front of the table of contents in a party's principal
brief even if the statement was previously filed. (c) Number of Copies. If the statement is filed

before the principal brief, the party must file an
original and three copies, unless the court l

requires a different number by local rule or by
order in a particular case.

Committee Note

The language and organization of the rule are amended to make the rule more easily understood. In addition
to changes made to improve the understanding, the Advisory Committee has changed language to make style
and terminology consistent throughout the appellate rules. These changes are intended to be stylistic only.

L,

7
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L Rule 27. Motions Rule 27. Motions

(a) Content of motions; response. - Unless (a) In General.
another form is elsewhere prescribed by these rules,
an application for an order or other relief shall be (1) Application for Relief. An application for
made by filing a motion for such order or relief with an order or other relief is made by motion
proof of service on all other parties. The motion shall unless these rules prescribe another form.
contain or be accompanied by any matter required by A motion must be in writing unless the court

L a specific provision of these rules governing such a permits otherwise.
motion, shall state with particularity the ground on
which it is based, and shall set forth the order or (2) Contents of a Motion.

X~ relief sought. If a motion is supported by briefs,
affidavits or other papers, they shall be served and (A) Grounds and relief sought A
fi! Elled with the motion. motion must state with particularity

the grounds for the motion, the
C relief sought, and the legal
L. argument necessary to support it.

(B) Accompanying documents.

(i) Any affidavit or other paper
necessary to support a motion must

Abe served and filed with the
motion.

(ii) An affidavit must contain only
factual information, not legal
argument.

(iii) A motion seeking substantive
relief must include a copy of the
trial court's opinion or agency's
decision as a separate exhibit.
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V
(C) Documents barred or not required. L

(i) A separate brief supporting or
responding to a motion must not be L;

filed.

(ii) A notice of motion is not required.

(iii) A proposed order is not required. V
Any party may file a response in opposition to a (3) Response.
motion other than one for procedural order [for
which see subdivision (b)] within 7 days after (A) Time to file. Any party may file a
service of the motion, but motions authorized by response to a motion; Rule 27(a)(2)
Rules 8, 9, 18 and 41 May be acted upon after governs its contents. The response must
reasonable notice, and the court may shorten or be filed within 10 days after service of
extend the time for responding to any motion. the motion unless the court shortens or

extends the time. But a motion may be I
decided before a response is filed if it is
a motion for a procedural order
governed by Rule 27(b) or a motion Lj
authorized by Rule 8, 9, 18, or 41 and
reasonable notice has been given.

(B) Request for Affirmative Relief. A
response may include a motion for
affirmative relief. The time to respond
to the new motion, and to reply to that
response, are governed by Rule
27(a)(3)(A) and (a)(4). The title of the
response must, under Rule 27(d)(2)(D),
alert the court to the request for relief.

(4) Reply to Response. The moving party may
I reply to a response no later than 5 days after

service of the response, unless the court
shortens or extends the time. A reply must r'
not present matters that do not relate to the
response.
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W t(b) Determination of motions for procedural (b) Disposition of a Motion for a Procedural
orders. - Notwithstanding the provisions of (a) of Order. The court may act on a procedural order
this Rule 27 as to motions generally, motions for - including a motion under Rule 26(b) - at any
procedural orders, including any motion under Rule time without awaiting a response, and may, by
26(b), may be acted upon at any time, without rule or by order in a particular case, authorize its
awaiting a response thereto, and pursuant to rule or clerk to dispose of specified types of procedural
order of the court, motions for specified types of motions. A party adversely affected by the
procedural orders may be disposed of by the clerk. court's, or the clerk's, disposition may file a

L Any party adversely affected by such action may by motion to reconsider, vacate, or modify that
application to the court request consideration, action. Timely opposition filed after the motion
vacation or modification of such action is granted in whole or in part does not constitute

a request to reconsider, vacate, or modify the
disposition; a motion requesting that relief must
be filed.

L

(c) Power of a single judge to entertain motions. - (c) Power of a Single Judge to Entertain a
L In addition to the authority expressly conferred by Motion. A circuit judge may act alone on any

these rules or by law, a single judge of a court of motion, but may not dismiss or otherwise
appeals may entertain and may grant or deny any determine an appeal or other proceeding. A

L request for relief which under these rules may court of appeals may provide by rule or by order
properly be sought by motion, except that a single in a particular case that only the court may act on

V judge may not dismiss or otherwise determine an any motion or class of motions. The court may
X appeal or other proceeding, and except that a court of review the action of a single judge.

appeals may provide by order or rule that any motion

L or class of motions must be acted upon by the court.L The action of a single judge may be reviewed by the
court.

r
L
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(d) Form of Papers; Number of Copies. - All (d) Form of Papers; Page Limits; and Number of
papers relating to a motion may be typewritten. An Copies.
original and three copies must be filed unless the
court requires the filing of a different number by (1) Format.
local rule or by order in a particular case.

(A) Reproduction. A motion, response, or
reply may be reproduced by any process
that yields a clear black image on light a
paper. The paper must be opaque,
unglazed paper. Only one side of the
paper may be used.

(B) Cover. A cover is not required but
there must be a caption that includes the
case number, the name of the court, the L
title of the case, and a brief descriptive
title indicating the purpose of the
motion and identifying the party or
parties for whom it is filed.

(C) Binding. The document must be bound
in any manner that is secure, does not
obscure the text, and permits the
document to lie reasonably flat when

l ~~~~~~~~~~~~~~~open.

(D) Paper Size, Line Spacing, and
Margins. The document must be on
81/2by 11 inch paper. The text must be
double-spaced, but quotations more
than two lines long may be indented and V
single-spaced. Headings and footnotes i
may be single-spaced. Margins must be
at least one inch on all four sides. Page
numbers may be placed in the margins,
but no text may appear there.
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Lvr (2) Page Limits. A motion or a response to a
motion must not exceed twenty pages,

L. exclusive of the corporate disclosure
statement and accompanying documents
authorized by Rule 27(a)(2)(B), unless the

L court permits or directs otherwise. A replyto a response must not exceed ten pages.

L (3) Number of Copies. An original and three
copies must be filed unless the court

C" requires a different number by local rule or
L by order in a particular case.

(e) Oral Argument. A motion will be decided
without oral argument unless the court orders
otherwise.

Committee Note

In addition to amending Rule 27 to conform to uniform drafting standards, several substantive amendments
are recommended. The Advisory Committee had been working on substantive amendments to Rule 27 just

f prior to completion of this larger project. Rather than publish the Rule 27 amendments separately, they have
been made a part of this packet.

Subdivision (a). Paragraph (1) retains the language of the existing rule indicating that an application for an
L order or other relief is made by filing a motion unless another form is required by some other provision in the

rules.

Paragraph (1), also states that a motion must be in writing unless the court permits otherwise. The writing
requirement has been implicit in the rule; the Advisory Committee decided to make it explicit. There are,

7 however, instances in which a court may permit oral motions. Perhaps the most common such instance would
be a motion made during oral argument in the presence of opposing counsel; for example, a request for
permission to submit a supplemental brief on an issue raised by the court for the first time at oral argument.
Rather than limit oral motions to those made during oral argument or, conversely, assume the propriety of
making even extremely complex motions orally during argument, the Advisory Committee decided that it is
better to leave the determination of the propriety of an oral motion to the court's discretion. The provision does
not disturb the practice in those circuits that permit certain procedural motions, such as a motion for extension
of time for filing a brief, to be made by telephone and ruled upon by the clerk.

L Paragraph (2) outlines the contents of a motion. It begins with the general requirement from the current rule
that a motion must state with particularity the grounds supporting it and the relief requested. It adds a

C requirement that all legal arguments should be presented in the body of the motion; a separate brief or

L
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memorandum supporting or responding to a motion must not be filed. The Supreme Court uses this single
document approach. Sup. Ct. R. 21.1. In furtherance of the requirement that all legal argument must be
contained in the body of the motion, paragraph (2) also states that an affidavit that is attached to a motion should
contain only factual information and not legal argument.

Paragraph (2) further states that whenever a motion requests substantive relief, a copy of the trial court's 7
opinion or agency's decision must be attached. LI

Although it is common to present a district court with a proposed order along with the motion requesting
relief, that is not the practice in the courts of appeals. A proposed order is not required and is not expected or
desired. Nor is a notice of motion required.

Paragraph (3) retains the provisions of the current rule concerning the filing of a response to a motion except Li
that the time for responding has been expanded to 10 days rather than 7 days. Because the time periods in the
rule apply to a substantive motion as well as a procedural motion, the longer time period may help reduce the
number of motions for extension of time, or at least provide a more realistic time frame within which to make
and dispose of such a motion.- ,

A party filing a response in opposition to a motion may also request affirmative relief. It is the Advisory
Committee's judgment that it is permissible to combine the response and the new motion in the same document.
Indeed, because there may be substantial overlap of arguments in the response and in the request for affirmative F]
relief, a combined document may be preferable. If a request for relief is combined with a response, the caption
of the document must alert the court to the request for relief. The time for a response to such a new request and r
for reply to that response are governed by the general rules regulating responses and replies. L)

Paragraph (4) is new. It permits the filing of a reply to a response. Two circuits currently have rules 7
authorizing a reply. if there is urgency to decide the motion, the moving party may waive the right to reply or
may file the reply very quickly. As a general matter, a reply should not reargue propositions presented in the
motion or present matters that do not relate to the response. Sometimes matters relevant to the motion arise L
after the motion is filed; treatment of such matters -in the reply is appropriate even though strictly speaking it
may not relate to the response.

Subdivision (b). The material in this subdivision remains substantively unchanged except to clarify that one
may file a motion for reconsideration, etc., of a disposition by either the court or the clerk. A new sentence is
added indicating that if a motion is granted in whole or in part before the filing of timely opposition to the L.
motion, the filing of the opposition is not treated as a request for reconsideration, etc. A party wishing to have
the court reconsider, vacate, or modify the disposition must file a new motion that addresses the order granting
the motion.

Although the rule does not require a court to do so, it would be helpful if, whenever a motion is disposed of
before receipt of any response from the opposing party, the ruling indicates that it was issued without awaiting a
response. Such a statement will aid the opposing party in deciding whether to request reconsideration. The

P

Page 78^



opposing party may have mailed a response about the time of the ruling and be uncertain whether the court has
considered it.

L Subdivision (c). The changes in this subdivision are stylistic only. No substantives changes are intended.

Subdivision (d). This subdivision has been substantially revised.

The format requirements have been moved from Rule 32(b) to paragraph (1) of this subdivision. No cover isV required, but a caption is needed as well as a descriptive title indicating the purpose of the motion and
identifying the party or parties for whom it is filed.

Paragraph (2) establishes page limits; twenty pages for a motion or a response, and ten pages for a reply.
Three circuits have established page limits by local rule. This rule does not establish special page limits for

r those instances in which a party combines a response to a motion with a new request for affirmative relief.
LBecause a combined document most often will be used when there is substantial overlap in the argument in
opposition to the motion and in the argument for the affirmative relief, twenty pages may be sufficient in most

m instances. If it is not, the party may request additional pages. If ten pages is insufficient for the original movant
L to both reply to the response, and respond to the new request for affirmative relief, two separate documents may

he used or a request for additional pages may be made.

The changes in paragraph (4) are stylistic only. No substantive changes are intended.

Subdivision (e). This new provision makes it clear that there is no right to oral argument on a motion. Seven
L circuits have local rules stating that oral argument of motions will not be held unless the court orders it

.rl

-~~~~ ~I
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Rule 28. Briefs Rule 28. Briefs

(a) Appellant's Brief. - The brief of the appellant (a) Appellant's Brief. The appellant's brief must
must contain, under appropriate headings and contain, under appropriate headings and in the lI
in the order here indicated: order indicated:

(1) A table of contents, with page references, r
and a table of cases (alphabetically (1) a corporate disclosure statement if required L+;
arranged), statutes and other authorities by Rule 26.1;
cited, with references to the pages of the
brief where they are cited. (2) a table of contents, with page references;

(3) a table of authorities - cases (alphabetically r
arranged), statutes, and other authorities- L
with references to the pages of the brief
where they are cited;

(2) A statement of subject matter and appellate (4) a jurisdictional statement, including:
jurisdiction. The statement shall include: (i)
a statement of the basis for subject matter (A) the basis for the district courts or L
jurisdiction in the district court or agency, agency's subject-matter jurisdiction,
with citation to applicable statutory with citations to applicable statutory
provisions and with reference to the relevant provisions and stating relevant facts
facts to establish such jurisdiction; (ii) a establishing jurisdiction;
statement of the basis for jurisdiction in the
court of appeals, with citation to applicable (B) the basis for the court of appeals'
statutory provisions and with reference to jurisdiction, with citations to applicable 7

the relevant facts to establish such statutory provisions and stating relevant Lj
jurisdiction; the statement shall include facts establishing jurisdiction;
relevant filing dates establishing the
timeliness of the appeal or petition for' (C) the filing dates establishing the L
review and (a) shall state that the appeal is timeliness of the appeal or petition for
from a final order or a final judgment that review, and
disposes of all claims with respect to all L
parties or, if not, (b) shall include (D) an assertion that the appeal is from a
information establishing that the court of final order or judgment that disposes of F
appeals has jurisdiction on some other basis. all parties' claims, or information

establishing the court of appeals'
(3) A statement of the issues presented for jurisdiction on some other basis;

review.
(5) a statement of the issues presented for

review; U
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L (4) A statement of the case. The statement shall (6) a statement of the case briefly indicating the

first indicate briefly the nature of the case, nature of the case, the course of proceedings,
the course of proceedings, and its and the disposition below;
disposition in the court below. There shall

C follow a statement of the facts relevant to (7) a statement of facts relevant to the issues
L the issues presented for review, with submitted for review with appropriate

appropriate references to the record (see references to the record (see Rule 28(e));
subdivision (e)).

L (8) a summary of the argument, which must
(5) A summary of argument. The summary contain a succinct, clear, and accurater should contain a succinct, clear, and statement of the arguments made in the body

X accurate statement of the arguments made in of the brief, and which must not merely
the body of the brief. It should not be a mere repeat the argument headings;
repetition of the argument headings.

(9) the argument, which must contain:
(6) An argument. The argument must containe the contentions of the appellant on the issues (A) appellant's contentions and the

presented, and the reasons therefor, with reasons for them, with citations to the
citations to the authorities, statutes, and authorities and parts of the record on
parts of the record relied on. The argument which the appellant relies; and
must also include for each issue a concise
statement of the applicable standard of (B) for each issue, a concise statement of

L review; this statement may appear in the the applicable standard of review
discussion of each issue dr under a separate (which may appear in the discussion
heading placed before thl discussion of the of the issue or under a separate

L issues. heading placed before the discussion
of the issues);

(7) A short conclusion stating the precise relief
L sought. (10) a short conclusion stating the precise

relief sought; and

F
(11) the certificate of compliance, if required

_________________________________________ lby Rule 32(a)(7).

L

Page 81



l

(b) Appellee's Brief. -The brief of the (b) Appellee's Brief. The appellee's brief must
appellee must conform to the conform to the requirements of Rule 28(a)(l)-(9)
requirements of paragraphs (a)(1)-(6), and (11), except that none of the following need C
except that none of the following need appear unless the appellee is dissatisfied with the l
appear unless the appellee is dissatisfied appellant's statement:
with the statement of the appellant:

(1) the jurisdictional statement;
(1) the jurisdictional statement;
(2) the statement of the issues; (2) the statement of the issues; K
(3) the statement of the case;
(4) the statement of the standard of review. (3) the statement of the case;

(4) the statement of the facts; and

(5) the statement of the standard of review. K
(c) Reply brief. - The appellant may file a brief (c) Reply Brief. Appellant may file a brief in reply 7

in reply to the brief of the appellee, and if the to appellee's brief. If appellee has cross-appealed, LJ
appellee has cross-appealed, the appellee may appellee may file a brief in reply to appellant's
file a brief in reply to the response of the response to the issues presented by the cross-
appellant to the issues presented by the cross I appeal. Unless the court permits, no further
appeal. No further briefs may be filed except briefs may be filed. A reply brief must contain a
with leave of court All reply briefs shall table of contents, with page references, and a
contain a table of contents, with page table of authorities - cases (alphabetically
references, and a table of cases (alphabetically arranged), statutes, and other authorities - with
arranged), statutes and other authorities cited, references to the pages of the reply brief where
with references to the pages of the reply brief they are cited.
where they are cited.

(d) References in briefs to parties. - Counsel Sl(d) References to Parties. In briefs and at oral Kil
will be expected in their briefs and oral argument, counsel should minimize use of the
arguments to keep to a minimum references to terms "appellant" and "appellee." To make K
parties by such designations as "appellant" and briefs clear, counsel should use the parties' actual
"appellee". It promotes clarity to use the names or the designations used below, or such C

designations used in the lower court or in the descriptive terms as "the employee," '"the injured
agency proceedings, or the actual names of person," "the taxpayer," "the ship," "the
parties, or descriptive terms such as "the stevedore."
employee," "the injured person," "the
taxpayer," "the ship," "the stevedore," etc.
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(e) References in briefs to the record.- (e) References to the Record. References to the
References in the briefs to parts of the record parts of the record contained in the appendix
reproduced in the appendix filed with the brief of filed with appellant's brief must be to the pages
the appellant (see Rule 30(a)) shall be to the of the appendix. If the appendix is prepared after
pages of the appendix at which those parts the briefs are filed, a party referring to the record

appear. If the appendix is prepared after the must follow one of the methods detailed in Rule
briefs are filed, references in the briefs to the 30(c). If the original record is used under Rule

L record shall be made by one of the methods 30(f) and is not consecutively paginated, or if the
allowed by Rule 30(c). If the record is brief refers to an unreproduced part of the record,
reproduced in accordance with the provisions of any reference must be to the page of the original
Rule 30(f), or if references are made in the briefs document. For example:

L~i j to parts of the record not reproduced, the
references shall be to the pages of the parts of the * Answer p. 7;
record involved; e.g., Answer p. 7, Motion for * Motion for Judgment p. 2;

X Judgment, p. 2, Transcript p. 231. Intelligible * Transcript p. 231.
abbreviations may be used. If reference is made
to evidence the admissibility of which is in Only clear abbreviations may be used. A party
controversy, reference shall be made to the pages referring to evidence whose admissibility is in
of the appendix or of the transcript at which the controversy must cite the pages of the appendix
evidende was identified, offered, and received or or of the transcript at which the evidence was
rejected.' identified, offered, and received or rejected.

r lit V (f) Reproduction of statutes, rules, regulations, (f) Reproduction of Statutes, Rules, Regulations,
Ld etc. - If determination of the issues presented etc. If the court's determination of the issues

require; the study of statutes, rules, regulations, presented requires the study of statutes, rules,
l etc., or relevant parts thereof, they shall be regulations, etc., the relevant parts must be set

reproduced in the brief or in an addendum at the out in the brief or in an addendum at the end, or
end, or e may be supplied to'the court in may be supplied to the court in pamphlet form.
pamphlet form.

(g) Ingthf of briefs.- Except by permission of (g) [Reserved]
the cour or as specified by local rule of the
court ofppeals princikal briefs must not exceed
50 pages; and r briefs must not exceed 25[ pages, exclusiveopages containing the
copore dslosure st'tementltable of contents,
r tables o@f citions, proof of service, and any
addendum containing statutes, rules, regulations,
eHCi. H'e I1111 l10L eicl
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(h) Briefs in cases involving cross appeals. - If a (Ai) Briefs in a Case Involving a Cross-Appeal. If
cross appeal is filed, the party who first files a a cross-appeal is filed, the party who files a
notice of appeal, or in the event that the notices notice of appeal first is the appellant for the
are filed on the same day, the plaintiff in the purposes of this rule and Rules 30, 31, and 34. If
proceeding below shall be deemed the appellant notices are filed on the same day, the plaintiff in
for the purposes of this rule and Rules 30 and 31, the proceeding below is the appellant. hese
unless the parties otherwise agree "or the court designations may be modified by agreement of
otherwise orders. The brief of the appellee shall the parties or by court order. With respect to
conform to Athe requirements of subdivision appellee's, cross-appeal and response to
(a)(1)-(6) of this rule with respect to the appellants brief, appellee's brief must conform to
appellee's cross appeallas well as respond to the the~requirements of Rule 28(a)(1)(11). But an
brief of the appellant except that a statement of L appellee who is satisfied with appelant's
the case need not be made unless the' appellee is statement need notinclude a statement of the
dissatisfied with the statement of the appellant. case or of the fact&s -

(i) Briefs in cases involving multiple Appellants or (i) Briefs in a Case Involving Multiple
appellees. - In cases involving more than one Appellants or ApSpellees. a case involving

appellant or appellee, including cases more than one ipppllano aeee, inluding
consolidated for purposes of the appeal, any consolidated casesi, anynumber of appellants or
number of either may joi in a single brief, and appellees may join i a brief, and any pry may K
any appellant orappellee may adopt by reference; adopt by reference ,Ia part of another's bdef.
any part of the brief of another. Parties may Parties may also join in reply briefs.
similarly join in reply briefs. i Li

(j) Citation of supplemental authorities. -When (j) Citation of Suppl tal Autoiies, if
pertinent and significant authorities come to the pertinentand significant authoritie come to a L
attention of a party after the partys brief has been party's, attention aer the py's brief has been
filed, or after oral argument but before decision, filed - or aeo argiumentbu tbefore' F

al party may promptly advise theclerk of the decision - a party mayI prompy Advise the F [

court, by letter, with a copy to all counsel, setting clerk of the court by letter, with a copy to all
forth the citations. There shall be a reference counsel, setting forth the citations.l ,The letter 7
either to the page of the brief or to a point argue must state without argument t rasons for the
orally to which the citations pertain, but the letter supplemental citatiOns rferring either to the
shall without argument state the reasons for the page of the brief o to a Point argued orally. Any L
supplemental citations. Any response shall be response must be madelprompty and must be
made promptly and shall be similarly limited. similarly limited.
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Committee Note

The language and organization of the rule are amended to make the rule more easily understood. In addition
to changes made to improve the understanding, the Advisory Committee has changed language to make style
and terminology consistent throughout the appellate rules. These changes are intended to be stylistic only.

Several substantive changes are recommended in this rule, however. Most of them are necessary to conform
Rule 28 with changes recommended in Rule 32.

Subdivision (a). The current rule requires a brief to include a statement of the case which includes a
description of the nature of the case, the course of proceedings, the disposition of the case - all of which might

L be described as the procedural history - as well as a statement of the facts. The amendments separate this into
two statements: one procedural, called the statement of the case; and one factual, called the statement of the
facts. The Advisory Committee believes that the separation will be helpful to the judges. The table of contents

L and table of authorities have also been separated into two distinct items.

An additional amendment of subdivision (a) is recommended to conform it with an amendment being made to
Rule 32. Rule 32(a)(7) generally requires a brief to include a certificate of compliance with type-volume
limitations contained in that rule. (No certificate is required if a brief does not exceed 30 pages, or 15 pages for
a reply brief.) Rule 28(a) is amended to include that certificate in the list of items that must be included in a

L brief whenever it is required by Rule 32.

Subdivision (g). The amendments delete subdivision (g) that limited a principal brief to 50 pages and a reply
brief to 25 pages. The length limitations have been moved to Rule 32. Rule 32 deals generally with the format
for a brief or appendix.

L Subdivision (h). The amendment requires an appellee's brief to comply with (a)(1) through (11) with regard
r", to a cross-appeal. The addition of separate paragraphs requiring a corporate disclosure statement, table of
L authorities, statement of facts, and certificate of compliance increased the relevant paragraphs of subdivision (a)

from (7) to (11). The other changes are stylistic; no substantive changes are intended.

r-L

L
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Rule 29. Brief of an Anicus Curiae Rule 29. Brief of an Amicus Curiae
l~~~~~~

A brief of an amicus curiae may be filed only if (a) When Permitted. The United States or its
accompanied by written consent of all parties, or by officer or agency, or a State, Territory or L
leave of court granted on motion or at the request of Commonwealth may file an amicus-curiae brief
the court, except that consent or leave shall not be without consent of the parties or leave of court.

required when 'the brief is presented by the United Any other amicus curiae may file a brief only if it
States or an officer or agency thereof, or by a State, is accompanied by written conIsent of all parties
Territory or Commonwealth. The brief may be or by leave of court [7
conditionally filed with the motion for leave. A
motion for leave shall identify the interest of the (b) Motion for Leave to File. The motion must be n

applat ad shll state the reasons why a brief of an accompanied by the proposed brief and state: K
amicus curiae is desirable. Save as all parties
otherwise consent, anyamicus curiae shall file its (1) the movant's interest;
brief within the time allowed the party whose
position as to Laffirmance or reversal the amicus brief (2) the reason why an amicus brief is desirable
will support unless the icour r cause sown shall and why' the matters asserted are relevant to 7
grant leave f aterti event it shall the disposition of the case.
specify wt~ htpro nopsn at a
answer. A moton of an aic cuia t articipate
in the oral argument will be granted only for L
extraord r reasons.

LJ
7

Li

LI
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(c) Contents and FormL An amicus brief must
comply with Rule 32. In addition to the
requirements of Rule 32, the cover must identify
the party or parties supported or indicate whether
the brief supports affirmance or reversal. If an
amicus curiae is a corporation, the brief must
include a disclosure statement like that required
of parties by Rule 26.1. An amicus brief need
not comply with Rule 28, but must include the
following:

(1) a table of contents, with page references;

(2) a table of authorities - cases (alphabetically
arranged), statutes and other authorities-
with references to the pages of the brief
where they are cited;

(3) a concise statement of the identity of the
amicus curiae and its interest in the case;

(4) an argument, which may be preceded by a
summary and which need not include a
statement of the applicable standard of
review; and

(5) a certificate of compliance, if required by
Rule 32(a)(5).
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(d) Length. An amicus brief may be no more than
one-half the maximum length of a party's F
principal brief. 

_

(e) Time for Filing. An amicus curiae must file its i
brief, accompanied by a motion for filing when
necessary, within the time allowed to the party
being supported. An amicus curiae who does not lJ
support either party must file its brief within the
time allowed to the appellant or petitioner. A
court may grant leave for later filing, specifying L
the time within which an opposing party may
answer.

(f) Reply Brief. An amicus curiae is not entitled to
file a reply brief. U

(,) Oral Argument. An amicus curiae's motion to
participate in oral argument ill be granted only
for extraordinary reasons.

Committee Note 
J

The language and organization of the rule are amended to make the rule more easily understood. In addition Cto changes made to improve the understanding, the Advisory Committee has changed language to make style Land terminology consistent throughout the appellate rules. These changes are intended to be stylistic only.
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L -Leo Rule 30. Appendix to the Briefs Rule 30. Appendix to the Briefs

(a) Duty of Appellant to Prepare and File; Content (a) Appellant's Responsibility.
of Appendix; Time for Filing; Number of Copies.-
The appellant must prepare and file an appendix to (1) Contents of the Appendix. The appellant
the briefs which must contain: (1) the relevant docket must prepare and file an appendix to the
entries in the proceeding below; (2) any relevant briefs, containing:
portions of the pleadings, charge, findings, or
opinion; (3) the judgment, order, or decision in (A) the relevant docket entries in the
question; and (4) any other parts of the record to proceeding below;
which the parties wish to direct the particular"
attention of the court. Except where they have (B) the relevant portions of the pleadings,
independent relevance, memoranda of law in the charge, findings, or opinion;
district court should not be included in the appendix.

L The fact that parts of the record are not included in (C) the judgment, order, or decision in
the appendix shall not prevent the parties or the court question; and
from relying on such parts.

L Unless filing is to be deferred pursuant tot the (D) other parts of the record to which the
provisions of subdivision (c) of this rule, the parties wish to direct the court's
appellant must serve and file the appendix with the attention.
brief. Ten copies of the appendix must be filed with
'the clerk, and one copy must be served on counsel for (2) Excluded Material. Memoranda of law in

L ieach party separately represented, unless the' court the district court should not be included in
requires the filing or service of a different number by the appendix unless they have independent
local rule or by order in a particular case. relevance. Parts of the record may be relied,

1K upon by the court or the parties even though
not included in the appendix.

(3) Thne to File; Number of Copies. Unless
filing is deferred under Rule 30(c), the
appellant must file ten copies of the
appendix with the brief and must serve one
copy on counsel for each party separately

C represented. The court may by local rule or
L by order in a particular case require the

filing or service of a different number.

L

L
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(b) Determination of contents of appendix; cost of (b) All Parties' Responsibilities.
producing. -The parties are encouraged to agree as
to the contents of the appendix. In the absence of (1) Detenmining the Contents of the
agreement, the appellant shall, not later than 10 days Appendix. The parties are encouraged to
after the date on which the record is filed, serve on agree on the contents of the appendix. In the
the appellee a designation of the parts of the record absence of, an agreement, the appellant must,
which the appellant intends to include in the within 10 days after the record'is filed, serve
appendix and a statement of the issues which the on the appellee a designation of te parts of 7
appellant intends to present for review. If the the record the appellant intends to include in K
appellee deems it necessary to direct the particular the appendix and a statement of the issues
attention of the court to parts of the record not the appellant intends to' present for review.
designated by the appellant,,tlheappellee shall, within The appellee may, within 1 O'days' after'
10 days after receipt of the designation, serve upon receiving the designation sere on the
the appellant a designation of those parts. The appellant a designation of additional parts to
appellant shall include in'the ppendix the parts thus whichit wishes to direct the court's
designated with respect to the appeal and any cross iattention The appellant must incPiUde the
appeal. In designating parts of the record for designated parts in the i T
inclusion in the appendix, the pilties shall have patties m not e 1 1euftneceskqy
regard for the factthat theieire record is always pardesl ta n'of pen gag in ulnecAusedes11ignti] of pat of the 'I6~ eas
available to the court for reference ad examination th ene record is availlel hcdut [
and shall not engage in unnecessary designation. The T ali r h apps W h o t a'coss-,
provisions of t1ipqagraph Sh apply to cross a a a c a el i

appellants and cross appelees. l L tai

Unless the parties otherwise agree, the cost of (2) Costs of Appendix. Unless the parties 7
producing the appendix shall initially be paid by the agree otherwise, the appellant must pay the
appellant, but if the appellant considers that parts of cost of the appendix. If the appellant
the record designated by the appellee for inclusion considers parts of the record designated by
are unnecessary for the detetmination of the issues the appellee to be unnecessary, the appellant
presented the appellant may so advise the appellee may advise the appellee, who must then
and the appellee shall advance the cost of including I advance the cost of including those parts. [7
jsuch parts.7The cost of producing the appendix shall The cost of the appendix is a taxable cost.
'be taxed as costs in the case, but if either party shall But if any party causes unnecessary parts of
cause matters to be included in the appendix the record to be included in the appendix, L
unnecessarily the court ma impose the cost of the court may impose the cost of those parts
producing such parts on die party. Each circuit shall on that party. Each circuit must, by local
'provide by local ride for the imposition of sanctions rule, provide for sanctions against attorneys
against attorneys who unreasonably and vexatiously who unreasonably and vexatiously increase
increase the costs of litigation through the inclusion litigation costs by including unnecessary [
of unnecessary material in the appendix. material in the appendix.
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L - (c) Alternative method of designating contents of (c) Deferred Appendix.
K the appendix; how references to the record may be

made in the briefs when alternative method is (1) Deferral Until After Briefs Are Filed.
used. - If the court shall so provide by rule for The court may provide by rule for classes of

e7 classes of cases or by order in specific cases, cases or by order in a particular case that
L preparation of the appendix may be deferred until preparation of the appendix may be deferred

after the briefs have been filed, and the appendix may until after the briefs have been filed and that

be filed 21 days after service of the brief of the the appendix may be filed 21 days after the
1L appellee. If the preparation and filing of the appendix appellee's brief is served. Even though the

is thus deferred, the provisions of subdivision (b) of filing of the appendix may be deferred, Rule

7 t his Rule 30 shall apply, except that the designations 30(b) applies; except that a party must
L referred to therein shall be made by each party at the designate the parts of the record it, wants

time each brief is served, and a statement of the included in the appendix when it serves its
issues presented shall be unnecessary. brief, and need not include a statement of

the issues presented.

L

E

L

7
L-.

r~ll

L
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If the deferred appendix authorized by this (2) References to the Record.
subdivision is employed, references in the briefs to
the record may be to the pages of the parts of the (A) If the deferred appendix is used, the
record involved, in which event the original paging parties may cite in their briefs the
of each part of the record shall be indicated in the pertinent pages of the record. When the P
appendix by placing in brackets the number of each appendix is prepared, the record pages EJ
page at the place in the appendix where the page cited in the briefs must be indicated by
begins. Or if a party desires to refer in a brief directly inserting record page numbers, in
to pages of the appendix, that party may serve and brackets, at places in the appendix L
file typewritten or page proof copies of the brief where those pages of the record appear.
within the time required by Rule 31(a), with C

appropriate references to the pages of the parts of the (B) A party who wants to refer directly to L
record involved;! In that event, within 14 days after pages of the appendix may serve and
the appendix is filed fte party shall Iserve and file file copies of the brief within the time L
copies of the brief in the form prescribed by Rule required by Rule 31 (a), containing
32(a) containing references to the pages of the appropriate references to pertinent
appendix in place of or in addition to the initial pages of the record. In that event,' L
references to the pages of the parts of the record within 14 days after the appendix is
involved. No other changes may be made in the brief filed, the party must serve and file
as initially served and filed, except that typographical copies of the brief, containing L
errors may be corrected. references to the pages of the appendix

in place of or in addition to the
references to the pertinent pages of the L

record. Except for the correction of
typographical errors, no other changes
may be made to the brief. L

l . ~~~~~~~~~~~~~~~~~~~~~~~~~~~~~7

r7

L
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L - (d) Arrangement of the appendix. - At the (d) Format of the Appendix. The appendix must

r | beginning of the appendix there shall be inserted a begin with a table of contents identifying the
list of the parts of the record which it contains, in the page at which each part begins. The relevant

order in which the parts are set out therein, with docket entries must follow the table of contents.

references to the pages of the appendix at which each Other parts of the record must follow
part begins. The relevant docket entries shall be set chronologically. When pages from the transcript

out following the list of contents. Thereafter, other of proceedings are placed in the appendix, the

7 parts of the record shall be set out in chronological transcript page numbers must be shown in
order. When matter contained in the reporter's brackets immediately before the included pages.

transcript of proceedings is set out in the appendix, Omissions in the text of papers or of the

the page of the transcript at which such matter may transcript must be indicated by asterisks.
L be found shall be indicated in brackets immediately Immaterial formal matters (captions,

before the matter which is set out. Omissions in the subscriptions, acknowledgments, etc.) should be

r text of papers or of the transcript must be indicated omitted.
by asterisks. Immaterial formal matters (captions,
subscriptions, acknowledgments, etc.) shall be
omitted. A question and its answer may be contained
lin a single paragraph.

(e) Reproduction of exhibits. - Exhibits (e) Reproduction of Exhibits. Exhibits designated
designated for inclusion in the appendix may be for inclusion in the appendix may be reproduced

icontained in a separate volume, or volumes, suitably in a separate volume, or volumes, suitably
f indexed. Four copies thereof shall be filed with the indexed. Four copies must be filed with the

appendix and one copy shall be served on counsel for appendix, and one copy must be served on
leach party separateflyrepresented. The transcript of a counsel for each separately represented party. If

8Iproceeding before an admin istrative agency, board, a transcript of a proceeding before an
commission or officer used in an action in the district administrative agency, board, commission, or

courtllshall be regaried as an exhibit for the purpose officer was used in a district-court action and has
of this subdivision, been designated for inclusion in the appendix,

the transcript must be placed in the appendix as

L Fan exhibit.

(f) Hearing of appeals on the original record (f) Appeal on the Original Record Without an
L ;| without the necessity of an appendix. - A court of Appendix. The court may, either by rule for all

appeals may by rule applicable to all cases, or to cases or classes of cases or by order in a
MI |,l asses o cases, or by order in specific cases, particular case, dispense with the appendix and

L dip with the requirement of an appendix and permit an appeal to proceed on the original
permit appeals to be heard on the original record, record with any copies of the record, or relevant

r 1 With such copies of the record or relevant parts parts, that the court may order the parties to file.
thereof, as the court may require.

L
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Cominttee Note X

The language and organization of the rule are amended to make the rule more easily understood. In addition 7
to changes made to improve the understanding, the Advisory Committee has changed language to make style
and terminology consistent throughout the appellate rules. These changes are intended to be stylistic only.

Subdivision (c). When a deferred appendix is used, a brief must make reference to the original record rather
than to the appendix because it does not exist when the briefs are prepared. Unless a party later files an amended
brief with direct references to the pages of the appendix (as provided in subparagraph 0(2)(B)), the material in X

the appendix must indicate the pagesof the original record from which it was drawn so that a reader of the brief
can make meaningful use of the appendix., The instructions in the current rule for cross- referencing the
appendix materials to the original record are unclear. The language in paragraph (c)(2) ha been amended to try
to clarify the procedure.

Subdivision (d). In recognition of the fact that use of a typeset appendix is exceedingly rare in the courts of
appeals, the last sentence -permitting a question and answer (as from a transcript) to be in a single paragraph
-has been omitted.

Rule 31. Filing 'and Service of a Brief Rule 31. Serving and Filing Briefs i

(a) Time for serving and filing briefs. -The (a) Time to Serve and File a Brief.
appellant shall serve and file a brief within 40 days
after the date on which the record is filed.1The (1) The appellant must serve and file a brief
appellee shall serve and file a brief within 30 days within 40 days after the record is filed. The
after service of the brief of the appellant. The appellee must serve and file a brief within
appellant may serve and file a reply brief within 14 30 days after the appellant's brief is served. Lj

l days after service of the brief of the appellee, but, The appellant may serve' and file a reply
except for good cause shown, a reply brief must be brief within 14 days after service of the
filed at least 3 days before argument If a court of appellee's brief but a reply brief must, be

I appeals is prepared to consider cases on the merits filed at least three days before argument, l

promptly after briefs are filed, and its practice is to unless the court, finding good cause, allows L
do so, it may shorten the periods prescribed above for a later filing.
serving and filing briefs, either by rule for, all cases or FV
for classes of cases or by order for specific cases. (2) A court of appeals that routinely considers

cases on the merits promptly after the briefs
are filed may shorten the time to serve and
file briefs, either by local rule or by order in
a particular case.

L
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(b) Number of Copies to Be Filed and Served.- (b) Number of Copies. Twenty-five copies of each
Twenty-five copies of each brief must be filed with brief must be filed with the clerk and two copies

L the clerk, and two copies must be served on counsel must be served on counsel for each separately
for each party separately represented unless the court represented party, unless the court requires a

F7 requires the filing or service of a different number by different number by local rule or by order in a
local rule or by order in a particular case. If a party is particular case. An unrepresented party
allowed to file typewritten ribbon and carbon copies proceeding in forma pauperis may file an

7Iof the brief, the original and three legible copies must original and three legible copies with the clerk
be filed with the clerk, and one copy must be served and one copy must be served on counsel for each
on counsel for each party separately represented. separately represented party.

L .i
(c) Consequence of failure to file briefs. - If an (c) Consequence of Failure to File. If an appellant

L appellant fails to file a brief within the time provided fails to file a brief within the time provided by
by this rule, or within the time as extended, an this rule, or within an extended time, an appellee
appellee may move for dismissal of the appeal. If an may move to dismiss the appeal. An appellee
appellee fails to file a brief, th appellee will not be who fails to file a brief will not be heard at oral

to j heard at oral argument except by permission of the argument unless the court grants permission.

court. _

Committee Note

The language and organization of the rule are amended to make the rule more easily understood. In addition
to changes made to improve the understanding, the Advisory Committee has changed language to make style
and terminology consistent throughout the appellate rules. These changes are intended to be stylistic only; a

~, substantive change is recommended, however, in subdivision (b).

Subdivision (a)(2). Paragraph (a)(2) explicitly authorizes a court of appeals to shorten a briefing schedule if
L the court routinely considers cases on the merits promptly after the briefs are filed. Extensions of the briefing

schedule, by order, are permitted under the general provisions of Rule 26(b).

Subdivision (b). The current rule says that a party who is permitted to file "typewritten ribbon and carbon
copies of the brief' need only file an original and three copies of the brief. The quoted language, in conjunction
with current rule 24(c), means that a party allowed to proceed in forma pauperis need not file 25 copies of the

Ad brief. Two changes are suggested in this subdivision. First, it is anachronistic to refer to a party who is allowed
to file a typewritten brief as if that would distinguish the party from all other parties; any party is permitted to
file a typewritten brief. The amended rule states directly that it applies to a party permitted to proceed in forma

6 pauperis. Second, the amended rule does not generally permit parties who are represented by counsel to file the
K lesser number of briefs. Inexpensive methods of copying are generally available. Unless it would impose

hardship, in which case a motion to file a lesser number should be filed, a represented party should file the usual
number of briefs.

C-
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Rule 32. Form of Briefs, the Appendix and Other Rule 32. Form of a Brief, an Appendix,
Papers and Other Papers

(a) Form of briefs and the appendix. - Briefs and (a) Form of a Brief.
appendices may be produced by standardtypographic L
printing or by any duplicating or copying process (1) Reproduction.
which produces a clear black-image on white paper.
Carbon copies of briefs and appendices-,may not be (A) A brief may be reproduced by any L
submitted without permission of the courtexcept in process that yields a clear black image
behalf of parties allowed to proceed in forma on light paper. The paper must be
pauperis. All printed matter must appear in at least I11, opaque and unglazed. Only one side of
point type on opaque, unglazed paper. Briefs and the paper may be used.
appendices'produced by the [standard typographic
process shalf be bound in volumes having pages 6 1/8, (B) Text must be reproduced with a clarity
by 9 114 inches and type matterf4 1/6 by 71,1/8 inches. that equals or exceeds the output of a _

Those produced' by any oe process shal be bound laser printer.
in voluimes having pages not exceeding 8½1/ by 11 ,
inches andjtype mattr not exceeding /2by 9, (C) Photographs, illustrations, and tables
inches, with double spacing between each line of may be reproduced by any method that
text. In patent cases the pages of briefs and results in a good copy of the original; a
appendices may be of such size as is necessary to glossy finish is acceptable if the original
utilize copies of patent documents. Copies of the is glossy. K
reporter's transcript and other papers reproduced in a
manner authorized by this rule, may be inserted in the
appendix; such pages, may be informally renumbered v
if necessary.

PI
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L.
If briefs are produced by commercial printing or (2) Cover. Except for filings by unrepresented

duplicating firms, or, if produced otherwise and the parties, the cover of the appellant's brief

L_ covers to be described are available, the cover of the must be blue; the appellee's, red; an
brief of the appellant should be blue; that of the intervenor's or amicus curiae's, green; and

appellee, red; that of an intervenor or amicus curiae, any reply brief, gray. The front cover of a
green; that of any reply brief, gray. The cover of the brief must contain:
appendix, if separately printed, should be white. The
front covers of the briefs and of appendices, if (A) the number of the case centered at the

L2 separately printed, shall contain: (1) the name of the top;

court and the number of the case; (2) the title of the

V case (see Rule 12(a)); (3) the nature of the proceeding (B)- the name of the court;
in the court (e.g., Appeal; Petition for Review) and
the name of the court, agency, or board below; (4) the (C) the title of the case (see Rule 12(a));

title of the document (e.g., Brief for Appellant,
Appendix); and (5) the names and addresses of (D) the nature of the proceeding (e.g.,

- counsel representing the party on whose behalf the Appeal, Petition for Review) and the
document is filed. name of the court, agency, or board

below;

(E) the title of the document, identifying the
party or parties for whom the document

rE is filed; and

(F) the name, office addresses, and

r telephone number of counsel
representing the party for whom the
document is filed.

f
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(7i

(3) Binding. The document must be bound in
any manner that is secure, does not obscure
the text, and permits the document to lie
reasonably flat when open.

(4) Paper Size, Line Spacing, and Margins.
The document must be on 8 1/2 by 11 inch
paper. The text must be double-spaced,
but quotations more than two lines long L
may be indented and single-spaced.
Headings and footnotes may be single-
spaced. Margins must be at least 1 inch
on all four sides. iPage numbers may be
placed in the marg s, butno xt may V

appear there.

(5) Typeface. Either a proportionally spaced or i
a monospaced face may be used.

(A) A proportionally spaced face must
include serifs, but sans-serif type may
be used in headings and captions. A
proportionally spaced face must be 14-
point or larger, but 12-point type may
be used in footnotes.

(B) A monospaced face may not contain
more than 10 I/2 characters per inch.

(6) Type Styles. A brief must be set in a plain,
roman style, although italics may be used for F
emphasis. Case names must be italicized or L

underlined. A brief may use boldface only
for case captions, section names, and
argument headings. A brief may use all Xi

capitals only for case captions and section
names. Nevertheless, quoted passages may L
use the original type style and capitalization.

Li
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(7) Length.

(A) PageLinmtation. Aprincipalbrief

may not exceed 30 pages, or a reply
brief 15 pages, unless it complies with
Rule 32(a)(7)(B) and (C).

(B) Type-Volume Limitation.

(i) A principal brief is acceptable if it
contains no more than 14,000
words or 90,000 characters and
does not average more than 280
words or 1,800 characters per page.
A brief using a monospaced face

F also is acceptable if it does not
contain more than 1,300 lines of
text.

(ii) A reply brief is acceptable if it
contains no more than half of the
type volume specified in Rule
32(a)(7)(B)(i).

(iii) Headings, footnotes, and quotations
count toward the word, character,
and line limitations. The corporate

LI disclosure statement, table of
contents, table of citations,
statement with respect to oral
argument, and any addendum
containing statutes, rules or
regulations, and any certificates of
counsel do not count toward the

limitation.

_
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(C) Certificate of Compliance. A brief
submitted under Rule 32(a)(7)(B)
must include a certificate by the
attorney, or an unrepresented party,
that the brief complies with the type-
volume limitation. The person
preparing the certificate may rely on
the word or character count of the
word-processing system used to
prepare the brief. The certificate
must state either: {

(i) the number of words or characters
in the brief and the average number i

per page; or U

(ii) the number of lines of monospaced
type in the brief.

(b) Form of an Appendix. An appendix must U
comply with Rule 32(a)(1), (2), (3), and (4), with

e following exceptions:

(1) The cover of a separately bound appendix
must be white. V

(2) An appendix may include a legible
photocopy of any document found in the
record or of a printed judicial or agency
decision.

(3) When necessary to facilitate inclusion of
odd-sized documents such as technical i
drawings, an appendix may be a size other
than 8 1/2by I1 inches, and need not lie
reasonably flat when opened.
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(b) Form of other papers. -Petitions for rehearing (c) Form of Other Papers.
shall be produced in a manner prescribed byL subdivision (a). Motions and other papers may be (1) Motion. The form of a motion is governed
produced in like manner, or they may be typewritten by Rule 27(d).
upon opaque, unglazed paper 8 1/2 by 11 inches in
size. Lines of typewritten text shall be double spaced. (2) Other Papers. Any other paper, including a
Consecutive sheets shall be attached to the left petition for rehearing and a petition for
margin. Carbon copies may be used for filing and rehearing en banc, and any response to such
service if they are legible. a petition, must be reproduced in the manner

A motion or other paper addressed to the court prescribed by Rule 32(a), with the following
shall contain a caption setting forth the name of the exceptions:
court, the title of the case, the file number, and a brief
descriptive title indicating the purpose of the paper. (A) a cover is not necessary if the caption

and signature page of the paper together
L contain the information required by

Rule 32(a)(2); and

(B) Rule 32(a)(7) does not apply.

(d) Local Variation. Every court of appeals must
accept documents that comply with the form
requirements of this rule. By local rule or order
in a particular case a court of appeals may accept
documents that do not meet all of the form
requirements of this rule.

Conmiittee Note

In addition to amending Rule 32 to conform to uniform drafting standards, several substantive amendments
are recommended. The Advisory Committee had been working on substantive amendments to Rule 32 for some

L time prior to completion of this larger project. In fact, earlier versions of proposed amendments to Rule 32 have
been previously published. Rather than publish the Rule 32 proposed amendments separately, they have been
made a part of this packet.

L

L
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Subdivision (a). Form of a Brief.

Paragraph (a)(1). Reproduction.
The rule permits the use of "light" paper, not just "white" paper. Cream and buff colored paper, including

recycled paper, are acceptable. The rule permits printing on only one side of the paper. Although some argue
that paper could be saved by allowing double-sided printing, others argue that in order to preserve legibility a
heavier weight paper would be needed, resulting in little, if any, paper saving. In addition, the blank sides of a,
brief are commonly used by judges and their clerks for making notes about the case.

Because photocopying is inexpensive and widely available and because use of carbon paper is now very rare,
all references to the use of carbon copies have been deleted.

The rule requires that the text be reproduced with a clarity that equals or exceeds the output of a laser printer.
That means that the method used must have a print resolution of 300 dots per inch (dpi) or more. This will
ensure the legibility of the brief. A brief produced by a typewriter or a daisy wheel printer, as well as one l
produced by a laser printer, has a print resolution of 300 dpi or more. But a brief produced by a dot-matrix
printer, fax machine, or portable printer that uses heat or dye transfer methods does not. Some ink jet printers C
are 300 dpi or more, but some are 216 dpi and would not be sufficient. +

Photographs, illustrations, and tables may be reproduced by any method that results in a good copy.

Paragraph (a)(2). Cover.
The rule requires that the number of the case be centered at the top of the front cover of a brief. This will aid V

in identification of the document and the idea was drawn from a local rule. The rule also requires that the title
of the document identify the party or parties on whose behalf the document is filed. When there are multiple
appellants or appellees, the information is necessary to the court. If, however, the document is filed on behalf of
all appellants or appellees, it may so indicate. Further, it may be possible to identify the class of parties on
whose behalf the document is filed. Otherwise, it may be necessary to name each party. The rule also requires
that attorneys' telephone numbers appear on the front cover of a brief or appendix. 7

Paragraph (a)(3). Binding.
The rule requires a brief to be bound in any manner that is secure, does not obscure the text, and that permits

the document to lie reasonably flat when open. Many judges and most court employees do much of their work
at computer keyboards and a brief that lies flat when open is significantly more convenient. One circuit already ?
has such a requirement and another states a preference for it. While a spiral binding would comply with this
requirement, it is not intended to be the exclusive method of binding. Stapling a brief at the upper left-hand
corner also satisfies this requirement as long as it is sufficiently secure.

Paragraph (a)(4). Paper Size, Line Spacing, and Margins.
The provisions for pamphlet-size briefs are deleted because their use is so rare. If a circuit wishes to authorize

their use, it has authority to do so under subdivision (d) of this rule.

Paragraph (a)(5). Typeface.

LiPe
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L, This paragraph and the next one, governing type style, are new. The existing rule simply states that a brief
produced by the standard typographic process must be printed in at least 11 point type, or if produced in anyK other manner, the lines of text must be double spaced. Today few briefs are produced by commercial printers or
by typewriters; most are produced on and printed by computer. The availability of computer fonts in a variety of
sizes and styles has given rise to local rules limiting type styles. The Advisory Committee believes that some
standards are needed both to ensure that all litigants have an equal opportunity to present their material and to
ensure that the documents are easily legible.

With regard to typeface there are two options: proportionally-spaced typeface or monospaced typeface.

A proportionally-spaced typeface gives a different amount of horizontal space to characters depending upon
l the width of the character. A capital "M" is given more horizontal space than a lower case "i." The rule requires

that a proportionally-spaced typeface have serifs. A serif is a smaller line used to finish off a main stroke of a
letter, for example at the top and bottom of a capital "M." Long blocks of text are easier to read in serif type.
Books and newspapers as well as all professionally printed briefs are printed in proportionally-spaced, serif
type. The rule requires a minimum type size of 14 points so that the type is easily legible. But a 12-point type
may be used in footnotes.

A monospaced typeface is one in which all characters have the same advance width. That means that each
n character is given the same horizontal space on the line. A wide letter such as a capital "'M" and a narrow letter
L such as a lower case "i" are given the same space. The rule requires use of a monospaced typeface that produces

no more than 10M characters per inch. A standard typewriter with pica type produces a monospaced typeface
j with 10 characters per inch (cpi). That is the ideal monospaced typeface. The rule permits up to 101/2 cpi
X because some computer software programs contain monospaced fonts that purport to produce 10 cpi but that in

fact produce slightly more than 10 cpi. In order to avoid the need to reprint a brief produced in good faith
I reliance upon such a program, the rule permits a bit of leeway. A monospaced typeface with no more than 10
L cpi is preferred.

Paragraph (a)(6). Type Styles.
The rule requires use of plain roman, that is not italic or script, type. Italics may be used only for emphasis

and in case names. The use of boldface is also restricted; it may be used only for case captions, section names
L (section names refers to the headings for the items required in Rule 28(a), e.g., jurisdictional statement,

statement of facts), and argument headings. Except that a quoted passage may use the original type style andv capitalization, all-capitals may be used only for case captions and section names. These rules also aid legibility.

Paragraph (a)(7). Type-Volume Limitation.
C Subparagraph (a)(7)(A) contains a safe-harbor provision. A principal brief that does not exceed 30 pages

) complies with the type-volume limitation without further question or certification. A reply brief that does not
exceed 15 pages is similarly treated. The current limit is 50 pages but that limit was established when most
briefs were produced on typewriters. The widespread use of personal computers has made a multitude of

tS printing options available to practitioners. Use of a proportional typeface alone can greatly increase the amount
of material per page as compared with use of a monospaced typeface. Even though the rule requires use of 14-

L point proportional type, there is great variation in the x-height of different 14-point typefaces. Selection of a
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typeface with a small x-height increases the amount of text per page. Computers also make possible fine
gradations in spacing between lines and tight tracking between letters and words. All of this, and more, have
made the 50 page limit virtually meaningless. Establishing a safe-harbor of 50 pages would permit a person
who makes use of the multitude of printing "tricks" available with most personal computers to file a brief far
longer than the "old" 50-page brief. Therefore, as to those briefs not subject to any other volume control than a
page limit, a 30 page limit is imposed.

The limits in subparagraph (B) approximate the current 50-page limit and compliance with them is easy even
for a person without a personal computer. The aim of these provisions is to create a level playing field. The
rule gives every party an equal opportunity to make arguments, without permitting those with the best in-house
typesetting an opportunity to expand their submissions.

The length can be determined either by counting words, characters, or lines. That is, the length of a brief is L
determined not by the number of pages but by the number of words, characters, or lines in the brief. This gives
every party the same opportunity to present an argument without regard to the typeface used and eliminates any
incentive to use footnotes or typographical "tricks" to squeeze more material onto a page.

The word or character counting methods can be used with any typeface. One can choose to count either words
or characters. A character count (count of each letter, number, punctuation mark, etc.) is highly consistent
across word-processing programs but is not required by the rule because it is not easily done with some
programs. A person using a typewriter, however, can easily determine the maximum number of characters per
line and certify that the number of characters per page and in the brief does not exceed the maximum. (For
example, a typewriter with pica type produces no more than 10 characters per inch. One line of text, therefore,
has not more than 65 characters per line.) Different word-processing programs do not produce as consistent a L

word count, but the rule permits use of word counts because the variations from program to program are small
and some programs do not count characters. The rule imposes not only an overall word/character limit (the
number of words or characters in the brief) but also limits the average number of words or characters per page.
This latter provision ensures legibility; it does not permit a person to squeeze too many words on a page.

A monospaced brief can meet the volume limitation by using the word or character count, or a line count. If
the line counting method is used, the number of lines may not exceed 1,300 -26 lines per page in a 50 page
brief. The number of lines is easily counted manually. Line counting is not sufficient if a proportionally spaced
typeface is used, because the amount of material per line can vary widely.

A brief using the type-volume limitations in subparagraph (B) must include a certificate by the attorney, or
party proceeding pro se, that the brief complies with the limitation. The rule permits the person preparing the
certification to rely upon the word or character count of the word-processing system used to prepare the brief. 7

Currently, Rule 28(g) governs the length of a brief. Rule 28(g) begins with the words "[e]xcept by permission
of the court," signalling that a party may file a motion to exceed the limits established in the rule. The absence
of similar language in Rule 32 does not mean that the Advisory Committee intends to prohibit motions to Li
deviate from the requirements of the rule. The Advisory Committee does not believe that any such language is
needed to authorize such a motion. f
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Subdivision (b). Form of an Appendix.
The provisions governing the form of a brief generally apply to an appendix. The rule recognizes, however,

that an appendix is usually produced by photocopying existing documents. The rule requires that the
photocopies be legible.

'The rule permits inclusion not only of documents from the record but also copies of a printed judicial or
agency decision. If a decision that is part of the record in the case has been published, it is helpful to provide a
copy of the published decision in place of a copy of the decision from the record.

Subdivision (c). Form of Other Papers.
_ 'The old rule required a petition for rehearing to be produced in the same manner as a brief or appendix. The

new rule also requires that a petition for rehearing en banc and a response to either a petition for panel rehearing
or a petition for rehearing en banc be prepared in the same manner. But the length limitations of paragraph
(a)(7) do not apply to those documents and a cover is not required if all the information needed by the court to
properly identify the document and the parties is included in the caption or signature page.

Existing subdivision (b) states that other papers may be produced in like manner, or "they may be typewritten
L upon opaque, unglazed paper 81/2 by 11 inches in size." The quoted language is deleted but that method of

preparing documents is not eliminated because (a)(5)(B) permits use of standard pica type. The only change is
that the new rule now specifies margins for typewritten documents.

L
Subdivision (d). Local Variation.
A brief that complies with the national rule should be acceptable in every court. Local rules may move in one

' direction only; they may authorize non-compliance with certain of the national norms. For example, a court that
wishes to do so may authorize printing of briefs on both sides of the paper, or the use of smaller type size or

isans-serif proportional type. A local rule may not, however, impose requirements that are not in the national
L rule.

P
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Rule 33. Appeal Conferences Rule 33. Appeal Conferences

The court may direct the attorneys, and in The court may direct the attorneys - and, when
appropriate cases the parties, to participate in one or appropriate, the parties - to participate in one or
more conferences to address any matter that may aid more conferences to address any matter that may aid
in the disposition of the proceedings, including the in disposing of the proceedings, including
simplification of the issues and the possibility of 'simplifying the issues and discussing settlement. A
settlement. A conference may be conducted in person judge or other person designated by the court may
or by telephone and be presided over by a judge or preside over the conference, which may be conducted
other person designated by the icourt for that purpose. in person or by telephone. Before a settlement
Before a' seittement conference, attorneys must. conference, the attorneys must consult with their
consult with their clientsand obtain as much clients and obtain as much authority as 'feasible to
authority as feasible to se'tte h case.' As a result of a settle the c6ase. The'court may, as a' result of the
conference, the court may enter i order controlling conference, enter an order controlling the course of '
the course of the proceedings or implementing any the proceedings or implementing any settlement
settlement agreement. agreement. [1

Conmunittee Note '

The language of the rule is amended to make the rule more easily understood. In addition to changes made to
improve the understanding, the Advisory Committee has changed language to make style and terminology
consistent throughout the appellate rules. These changes are intended to be stylistic only.
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Rlde 34. Oral Argument Rule 34. Oral Argument

w (a) In general; local rule. - Oral argument shall be (a) In General. Any party may file a statement
X allowed in all cases unless pursuant to local rule explaining why oral argument should be

a panel of three judges, after examination of the permitted. Oral argument must be allowed in
briefs and record, shall be unanimously of the every case unless a panel of three judges who
opinion that oral argument is not needed. Any have examined the briefs and record
such local rule shall provide any party with an unanimously agrees that oral argument is
opportunity to file a statement setting forth the unnecessary for any of the following reasons:
reasons why oral argument should be heard. A
general statement of the criteria employed in the (1) the appeal is frivolous;
administration of such local rule shall be
published in or with the rule and such criteria (2) the dispositive issue or issues have been
shall conform substantially to the following authoritatively decided; or
minimum 'standard:

7tOral argum t will be allowed unless (3) the facts and legal arguments are
,. (1) the appeal is frivolous; or adequately presented in the briefs and

(2) the dispositive issue or set of issues has been record, and the decisional process would
recently authoritatively decided; or not be significantly aided by oral

(3) the facets ad legal arguments are adequately argument.
presented in the briefs and record and the
decisional process would not be significantly aided
by oral argument.

(b) Notice f argument; postponement. - The (b) Notice of Argument; Postponement. The clerk
clerk shall aise all parties whether oral argument is must advise all parties whether oral argument
tobe e Lad, if so, of the time and place therefor, will be scheduled, and, if so, the date, time, and
an d the time to be allowed each side. A request for place for it, and the time allowed for each side.
potpoe~mehtlof the argument or for allowance of A motion to postpone the argument or to allow
ad itiont tim must be made by motion filed longer argument must be filed reasonably in
reasonabll y i ad ce of the date fixed for hearing, advance of the hearing date.

is(c) O r and Content of Argument.- The appellant (c) Order and Contents of Argument. The
entits d to open and conclude the argument. appellant opens and concludes the argument.

C unsel may not read at length from briefs, records, Counsel must not read at length from briefs,
or authoities, records, or authorities.
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V
(d) Cross and separate appeals. - A cross or (d) Cross-Appeals and Separate Appeals. If there

separate appeal shall be argued with the initial appeal is a cross-appeal, Rule 28(h) determines which l

at a single argument, unless the court otherwise party is the appellant and which is the appellee
directs. If a case involves a cross appeal, the party for purposes of oral argument. Unless the court
who first files a notice of appeal, or in the event that directs otherwise, a cross-appeal or separate
the notices are filed on the same day the plaintiff in appeal must be argued when the initial appeal is
the proceeding below,'shall be deemed the appellant argued. Separate parties should avoid
for the purpose of this'rule unless the parties duplicative argument. -

otherwise agree or the court otherwise directs. If | l
separate appellants support the same argument, care
shall be taken to avoid duplication of argument |__ __ _

(e) Non-appearance of parties. - If the appelee fails (e) Nonappearance of a Party. If the appellee
to appear to present argument, the court will hear fails to appear for argument, the court must hear,
argument on behalf of the appellant, if present. If the appellant's argument. If the appellant fails to
appellant fails to appear, the court may hear argument appear for argument, the court may hear the
on behalf of the appellee, if present. If neither party appellee's argument. If neither party appears, the
appears, the case will be decided on the briefs unless case will be decided on the briefs, unless the, |Icl I
the court shall otherwise order. court orders otherwise.

(f) Submission on briefs. -By agreement of the (I) Submission on Briefs. The parties may agree to l Li
parties, a case may be submitted for decision on the submit a case for decision on the briefs, but the
briefs, but the court may direct that the case be court may direct that the case be argued.
argued. l

(g) Use of physical exhibits at argument; (g) Use of Physical Exhibits at Argument;
removal. - If physical exhibits other than documents Removal. Counsel intending to use physical
are to be used at the argument, counsel shall arrange exhibits other than documents at the argument
to have them placed in the court room before the must arrange to place them in the courtroom
court convenes on the date of the argument. After the before the court'convenes on the day1 of the
argument counsel shall cause the exhibits to be argument. After the argument, counsel must
removed from the court room unless the court remove the exhibits from the courtroom, unless
oterwise directs. If exhibits are not reclaimed by the court directs otherwise. The clein may
counsel within a reasonable time after notice is given destroy or dispose of the exhibits if counsel does
b the clerk, they shall be destroyed or otherwise not reclaim them within a reasonable time after C

disposed of as the clerk shall think best. the clerk gives notice to remove them. 'L

Conunittee Note

The language of the rule is amended to make the rule more easily understood. In addition to changes made to
improve the understanding, the Advisory Committee has changed language to make style and terminology

P
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L. consistent throughout the appellate rules. These changes are intended to be stylistic only. Substantive changes
are recommended in subdivision (a).

Subdivision (a). Currently subdivision (a) says that oral argument must be permitted unless, applying a local
rule,-a panel of three judges unanimously agrees that oral argument is not necessary. Rule 34 then outlines the

7 criteria to be used to determine whether oral argument is needed and requires any local rule to "conform
- substantially" to the "minimum standard[s]" established in the national rule. The amendments omit the local

F rule requirement and make the criteria applicable by force of the national rule. The local rule is an unnecessary
instrument.

Paragraph (a)(2) states that one reason for deciding that oral argument is unnecessary is that the dispositive
issue has been authoritatively decided. The amended language no longer states that the issue must have been
"recently" decided. The Advisory Committee does not intend any substantive change, but thinks that the use of
"recently" may be misleading.

Subdivision (d). A cross-reference to Rule 28(h) has been substituted for a reiteration of the provisions of
C Rule 28(h).

L.

Rule 35. Determination of Causes by the Court in Rule 35. En Banc Determination
Banc

.- (a) When hearing or rehearing in banc will be (a) When Hearing or Rehearing En Banc May Be
ordered. - A majority of the circuit judges who are Ordered. A majority of the circuit judges who
in regular active service may order that an appeal or are in regular active service may order that an
other proceeding be heard or reheard by the court of appeal or other proceeding be heard or reheard
appeals in banc. Such a hearing or rehearing is not by the court of appeals en banc. An en banc
favored and ordinarily will not be ordered except (1) hearing or rehearing is not favored and ordinarily
when consideration by the full court is necessary to will not be ordered unless:

F secure or maintain uniformity of its decisions, or (2)
L when the proceeding involves a question of (1) consideration by the full court is necessary

exceptional importance. to secure or maintain uniformity of its
decisions; or

(2) the proceeding involves a question of
_______________________ _ ,exceptional importance.

L.
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(b) Suggestion of a party for hearing or rehearing in (b) Petition for Hearing or Rehearing En Banc.
banc. - A party may suggest the appropriateness of A party may petition for a hearing or rehearing
a hearing or rehearing in banc. No response shall be en banc.
filed unless the court shall so order. The clerk shall
transmit any such suggestion to the members of the (1) The petition must begin with a statement r
panel and the judges of the court who are in regular that either:
active service but a vote need not be taken to
determine whether the cause shall be heard or reheard (A) the panel decision conflicts with a
in banc unless a judge in regular active service or a decision of the United States Supreme
judge who was a member of the panel that rendered a Court or of the court to which the
decision sought to be reheard requests a vote on such petition is addressed (with citation to
a suggestion made by a pa. the conflicting case or cases) and

consideration by the full court is
therefore necessary to secure and
maintain uniformity of the court's
decisions; or

(B) the proceeding involves one or more
questions of exceptional importance,
each of which must be concisely stated;
a proceeding may present a question of
exceptional importance if it involves an
issue as to which the panel decision
conflicts with the authoritative
decisions of every other federal court of
appeals that has addressed the issue
(citation to the conflicting case or cases
being required).

(2) Except by the court's permission, a petition
for an en banc hearing or rehearing must not
exceed 15 pages, excluding material not
counted under Rule 32.

(3) Except by the court's permission, if a
petition for a panel rehearing and a petition
for rehearing en banc are both filed-
whether or not they are combined in a single
document - the combined documents must
not exceed 15 pages, excluding material not
counted under Rule 32.
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(c) Time for suggestion of a party for hearing or (c) Time for Petition for Hearing or Rehearing
rehearing in banc; suggestion does not stay En Banc. A petition that an appeal be heard
mandate. - If a party desires to suggest that an initially en banc must be filed by the date when
appeal be heard initially in banc, the suggestion must the appellee's brief is due. A petition for a
be made by the date on which the appellee's brief is rehearing en banc must be filed within the time
filed. A suggestion for a rehearing in banc must be prescribed by Rule 40 for filing a petition for
made within the time prescribed by Rule 40 for filing rehearing.

1 a petition for rehearing, whether the suggestion is
made in such a petition or otherwise. The pendency
of such a suggestion whether or not included in a
petition for rehearing shall not affect the finality of
the judgment of the court of appeals or stay the
issuance of the mandate.

(d) Number of Copies. - The number of copies to (d) Number of Copies. The number of copies to be
be filed must be prescribed by local rule and may be filed must be prescribed by local rule and may be

L altered by order in a particular case. altered by order in a particular case.

(e) Response. No response may be filed to a
petition for an en banc consideration unless the
court orders a response.

LI (f) Voting on a Petition. The clerk must forward
any such petition to the judges of the court who
are in regular active service and, with respect to a
petition for rehearing, to any other members of
the panel that rendered the decision sought to be
reheard. But a vote need not be taken to
determine whether the cause will be heard or
reheard en banc unless one of those judges

L. requests a vote.

Conmittee Note

The language and organization of the rule are amended to make the rule more easily understood. In addition
to changes made to improve the understanding, the Advisory Committee has changed language to make style
and terminology consistent throughout the appellate rules. These changes are intended to be stylistic only.
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Rule 36. Entry of Judgment Rule 36. Entry of Judgment n

The notation of a judgment in the docket (a) Entry. A judgment is entered when it is noted l
constitutes entry of the judgment. The clerk shall on the docket. The clerk must prepare, sign, and
prepare, sign and enter the judgment following enter the judgment:
receipt of the opinion of the court unless the opinion
directs settlement of the form of the judgment, in (1) after receiving the court's opinion, but if
which event the clerk shall prepare, sign and enter the settlement of the judgment's form is
judgment following final settlement by the court. If a required, after final settlement; or,
judgment is rendered without an opinion, the clerk
shall prepare, sign and enter the judgment following (2) if a judgment is rendered without an
instruction from the court. The clerk shall, on the opinion, as the court instructs.
date judgment is entered, mail to all parties a copy of
the opinion, if any, or of the judgment if no opinion (b) Notice. On the date when judgment is entered,
was written, and notice of the date of entry of the the clerk must mail to all parties a copy of the
judgment. opinion - or the judgment, if no opinion was

written - and a notice of the date when the
judgment was entered.

Committee Note

The language and organization of the rule are amended topmake the rule more easily understood. In addition N
to changes made to improve the understanding, the Advisory Committee has changed language to make style
and'terminology consistent throughout the appellate rules. These changes are intended to be stylistic only. T
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F Rule 37. Interest on Judgments Rule, 37. Interest on Judgment

lJnless otherwise provided by law, if a judgment (a) When the Court Affirms. Unless the law
for money in a civil case is affirmed, whatever provides otherwise, if a money judgment in a
interest is allowed by law shall be payable from the civil case is affirmed, whatever interest is
date the judgment was entered in the district court. If allowed by law is payable from the date when the
a judgment is modified or reversed with a direction district court's judgment was entered.
that a judgment for money be entered in the district
court, the mandate shall contain instructions with (b) When the Court Reverses. If the court
respect to allowance of interest. modifies or reverses a judgment with a direction

that a money judgment be entered in the district
court, the mandate must contain instructions
about the allowance of interest.

Committee Note

The language and organization of the rule are amended to make the rule more easily understood. In addition
to changes made to improve the understanding, the Advisory Committee has changed language to make style
and terminology consistent throughout the appellate rules. These changes are intended to be stylistic only.
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Rule 38. Damages and Costs for Frivolous Rule 38. Frivolous Appeal -Damages

Appeals and Costs

If a court of appeals determines that an appeal is If a court of appeals determines that an appeal is
frivolous, it may, after a separately filed motion or frivolous, it may, after a separately filed motion ori
notice from the court and reasonable opportunity to notice from the court and reasonable opportunity to
respond, award just damages and single or double respond, award just damages and single or double
costs to the appellee. costs to the appellee.[

Committee Note

Only the caption of this rule has been amended. The changes are intended to be stylistic only. V

Rule 39. Costs Rule 39. Costs

(a) To whom allowed. - Except as otherwise (a) Against Whom Assessed. The following rules Ll

provided by law, if an appeal is dismissed, costs shall apply unless the law provides or the court orders
be taxed against the appellant unless otherwise otherwise: |

agreed by the parties or ordered by the court; if a
judgment is affirmed, costs shall be taxed against the (1) if an appeal is dismissed, costs are taxed | 7
appellant unless otherwise ordered; if a judgment is against the appellant, unless the parties
reversed, costs shall be taxed against the appellee agree otherwise;
unless otherwise ordered; if a judgment is affirmed or
reversed in part, or is vacated, costs shall be allowed (2) if a judgment is affirmed, costs are taxed
only as ordered by the court. against the appellant;

(3) if a judgment is reversed, costs are taxed
against the appellee;

(4) if a judgment is affirmed in part, reversed in
part, or vacated, costs are taxed only as the
court orders.

Li
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(b) Costs for and against the United States. - In (b) Costs For and Against the United States.

cases involving the United States or an agency or Costs for or against the United States, its agency,
officer thereof, if an award of costs against the or officer will be assessed under Rule 39(a) only
United States is authorized by law, costs shall be if authorized by law.
awarded in accordance with the provisions of
subdivision (a); otherwise, costs shall not be awarded
for or against the United States.

(c) Costs of briefs, appendices, and copies of (c) Costs of Copies. Each court of appeals must, by
records. - By local rule the court of appeals shall fix local rule, fix the maximum rate for taxing the
the maximum rate at which the cost of printing or cost of producing necessary copies of a brief,
otherwise producing necessary copies of briefs, appendix, or record authorized by Rule 30(f).
appendices, and copies of records authorized by Rule The rate must not exceed that generally charged
30(f) shall be taxable. Such rate shall not be higher for such work in the area where the clerk's office
than that generally charged for such work in the area is located and should encourage economical
where the clerk's office is located and shall encourage methods of copying.
the use of economical methods of printing andl copying.

(d) Bill of costs; objections; costs to be inserted in (d) Bill of Costs: Objections; Insertion in
mandate or added later. - A party who desires such Mandate.
costs to be taxed shall state them in an itemized and

p verified bill of costs which the party shall file with (1) A party who wants costs taxed must -
t the clerk, with proof of service, within 14 days after within 14 days after entry of judgment -

the entry of judgment. Objections to the bill of costs file with the circuit clerk, with proof of
must be filed within 10 days of service on the party service, an itemized and verified bill of

L against whom costs are to be taxed unless the time is costs.
extended by the court. The clerk shall prepare and
certify an itemized statement of costs taxed in the (2) Objections must be filed within 10 days
court of appeals for insertion in the mandate, but the after service of the bill of costs, unless the
issuance of the mandate shall not be delayed for court extends the time.
taxation of costs and if the mandate has been issued
before final determination of costs, the statement, or (3) The clerk must prepare and certify an
any amendment thereof, shall be added to the itemized statement of costs for insertion in
mandate upon request by the clerk of the court of the mandate, but issuance of the mandate
appeals to the clerk of the district court. must not be delayed for taxing costs. If the

fumandate issues before costs are finally
determined, the district clerk must -
upon the circuit clerk's request - add the
statement of costs, or any amendment of

it, to the mandate.
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(e) Costs on appeal taxable in the district courts. - (e) Costs on Appeal Taxable in the District
Costs incurred in the preparation and transmission of Court. The following costs on appeal are

the record, the cost of the reporter's transcript, if taxable in the district court for the benefit of the V

necessary for the determination of the appeal, the party entitled to costs under this rule:
premiums paid for cost of supersedeas bonds or other
bonds to preserve rights pending appeal, and the fee (1) the preparation andtransmission of the

for filing the notice of appeal shall be taxed in the record; ,,
district court as costs of the appeal in favor of the '

party entitled to costs under this rule. (2) the reporter's transcript, if needed to
determine the appeal;

(3) premiums paid for a supersedeas bond or'
other bond to preserve rights pending
appeal; and

(4) the fee for filing the notice of appeal.

Committee Note

The language and organization of the rule are amended to make the rule more easily understood. In addition

to changes made to improve the understanding, the Advisoriy Committee has changed language to make style

and termitology consistent throughout the appellate rules. Thesechanges are intended to be stylistic only. All 1 L
references to the cost of "printing" have been deleted from subdivision (c) because commercial printing is so

rarely used for preparation of documents filed with a court of appeals. C
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Rule 40. Petition for Rehearing Rule 40. Petition for Rehearing

(a) Time for Filing; Content; Answer; Action by (a) Time to File; Contents; Answer; Action by the
Court if Granted. - A petition for rehearing may be Court if Granted.
filed within 14 days after entry of judgment unless
the time is shortened or enlarged by order or by local (1) Time. Unless the time is shortened or
rule. However, in all civil cases in which the United extended by order or local rule, a petition for
States or an agency or officer thereof is aparty, the rehearing may be filed within 14 days after
time within which any party may seek rehearing shall entry of judgment. But in a civil case, if the
be 45 days after entry of judgment unless the time is United States or its officer or agency is a
shortened or enlarged by order. The petition must party, the time within which any party may
state with particularity the points of law or fact which seek rehearing, is 45 days after entry of
in the opinion of the petitioner the court has judgment, unless an order shortens or
overlooked or misapprehended and must contain extends the time.
such argument in support of the petition as the
petitioner desires to present. Oral argument in (2) Contents. The petition must state with
support of the petition will not be permitted. particularity each point of law or fact that

the petitioner believes the court has
overlooked or misapprehended and must
argue in support of the petition. Oral
argument is not permitted.

No answer to a petition for rehearing will be (3) Answer. Unless the court requests, no
received unless requested by the court, but a petition answer to a petition for rehearing is
for rehearing will ordinarily not be granted in the permitted. But ordinarily rehearing will not
absence of such a request. If a petition for rehearing be granted in the absence of such a request.
is granted, the court may make a final disposition of
the cause without reargument or may restore it to the (4) Action by Court. If a petition for rehearing

,calendar for reargument or resubmission or may is granted, the court may do any of the
make such other orders as are deemed appropriate following:
under the circumstances of the particular case.

(A) make a final disposition of the case
without reargument;

(B) restore the case to the calendar for
reargument or resubmission; or

(C) issue any other appropriate order.
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(b) Form of petition; length. - The petition shall (b) Form of Petition; Length. The petition must
be in a form prescribed by Rule 32(a), and copies comply in form with Rule 32. Copies must be
shall be served and filed as prescribed by Rule 3 1(b) served and filed as Rule 31 prescribes. Unless H

for the service and filing of briefs. Except by the court permits or a local rule provides
permission of the court, or as specified by local rule otherwise, a petition for rehearing must not
of the court of appeals, a petition for rehearing shall exceed 15 pages.
not exceed 15 pages.

Committee Note

The language and organization of the rule are amended to make the rule more easily understood. In addition
to changes made to improve the understanding, the Advisory Committee has changed language to make style
and terminology consistent throughout the appellate rules. These changes are intended to be stylistic only.
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L Rule 41. Issuance of Mandate; Stay of Mandate Rule 41. Mandate: Contents; Issuance

and Effective Date; Stay

(a) Date of Issuance. - The mandate of the court (a) Contents. Unless the court directs that a formal
must issue 7 days after the expiration of the time for mandate issue, the mandate consists of a certified
filing a petition for rehearing unless such a petition is copy of the judgment, a copy of the court's
filed or the time is shortened or enlarged by order. A opinion, if any, and any direction about costs.

C certified copy of the judgment and a copy of the .
L opinion of the court, if any, and any direction as to (b) When Issued. The court's mandate must issue 7

costs shall constitute the mandate, unless the court days after the time to file a petition for rehearing
directs that a formal mandate issue. The timely filing expires, or 7 days after entry of an order denying
of a petition for rehearing will stay the mandate until a timely petition for panel rehearing, rehearing
disposition of the petition unless otherwise ordered en banc, or motion for stay of mandate,

7 by the court. If the petition is denied, the mandate whichever is later. The court may shorten or
must issue 7 days after entry of the order denying the extend the time.
petition unless the time is shortened or enlarged by
order. (c) Effective Date. The mandate is effective when

issued.

L

L
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(b) Stay of Mandate Pending Petition for (d) Staying the Mandate.
Certiorari. - A party who files a motion requesting a
stay of mandate pending petition to the Supreme (1) On Petition for Rehearing or Motion.
Court for a writ of certiorari must file, at the same The timely filing of a petition for panel
time, proof of service on all other parties. The motion rehearing, petition for rehearing en banc, or
must show that a petition for certiorari would present motion for stay of mandate, stays the
a substantial question and that there is good cause for mandate until disposition of the petition or
a stay. The stay cannot exceed 30 days unless the motion, unless the court orders otherwise.
period is extended for cause shown or unless during
the period of the stay, a notice from the clerk of the (2) Pending Petition for Certiorari.
Supreme Court is filed showing that the party who ,
has obtained the stay has filed a petition for the writ, (A) A party may move to stay the mandate i

in which case the stay will continue until final pending the filing of a petition for a writ
disposition by the Supreme Court. The court of of certiorari in the Supreme Court. The
appeals must issue the mandate immediately when a motion must be served on all parties
copy of a Supreme Court order denying the petition and must show that the certiorari
for writ of certiorari is filed. The court may require a petition would present a substantial
bond or other security as a condition to the grant or question and that there is good cause for
continuance of a stay of the mandate. a stay.

(B) The stay must not exceed 90 days,
unless the period is extended for good
cause or a notice from the Supreme
Court clerk is filed during the stay
indicating that the party who obtained
the stay has filed a petition for the writ.
In that case, the stay continues until the
Supreme Court's final disposition.

(C) The court may require a bond or other
security as a condition to granting or
continuing a stay of the mandate.

(D) The court of appeals must issue the
mandate immediately when a copy of a
Supreme Court order denying the
petition for writ of certiorari is filed.
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L Committee Note

F The language and organization of the rule are amended to make the rule more easily understood. In addition
L to changes made to improve the understanding, the Advisory Committee has changed language to make style

and terminology consistent throughout the appellate rules. These changes are intended to be stylistic only.
P
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Rule 42. Voluntary Dismissal Rule 42. Voluntary Dismissal

(a) Dismissal in the district court. - If an appeal (a) Dismissal in the District Court. Before an
has not been docketed, the appealymay be dismissed appeal has been docketed by the circuit clerk, the
by the district court upon the filing in that court of a district court may dismiss the appeal upon the
stipulation for dismissal signed by all the parties, or filing of a stipulation signed by all parties or
upon motion and notice by the appellant. upon the appellants motion with notice to all

parties.

(b) Dismissal in the court of appeals. - If the (b) Dismissal in the Court of Appeals. The circuit
parties to an appeal or other proceeding shall sign clerk may dismiss a docketed appeal if the
and file with the clerk of the court of appeals an parties file a signed dismissal agreement
agreement that the proceeding be dismissed, specifying how costs are to be paid and pay any
specifying the terms as to payment of costs, and shall fees that are due. But no mandate or other
pay whatever fees are due, the clerk shall enter the process may issue without a court order. An
case dismissed, but no mandate or other process shall appeal may be dismissed on the appellant's L
issue without an order of the court. An appeal may be motion on terms agreed to by the parties or fixed
dismissed on motion of the appellant upon such by the court. r
terms as may be agreed upon by the parties or fixed
by the court.

Committee Note

The language of the rule is amended to make the rule more easily understood. In addition to changes made to
improve the understanding, the Advisory Committee has changed language to make style and terminology
consistent throughout the appellate rules. These changes are intended to be stylistic only.
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Rule 43. Substitution of Parties Rule 43. Substitution of Parties

(a) Death of a party. - If a party dies after a notice (a) Death of a Party.
of appeal is filed or while a proceeding is otherwise

pending in the court of appeals, the personal (1) After Notice of Appeal Filed. If a party
representative of the deceased party may be dies after a notice of appeal has been filed or
substituted as a party on motion filed by the while a proceeding is pending in the court of
representative or by any party with the clerk of the appeals, the decedent's personal
court of appeals. The motion of a party shall be representative may be substituted as a party
served upon the representative in accordance with the on motion filed with the circuit clerk by the
provisions of Rule 25. If the deceased party has no representative or by any party, A party's
representative, any party may suggest the deathon motion must be served on the representative
the record and proceedings shall then be had as the in accordance with Rule 25. If the decedent
court of appeals may direct. If a party against whom has no representative, any party may suggest
an appeal may be taken dies after entry of a judgment the death on the record, and the court of
or order in the district court but before a notice of appeals may then direct appropriateL appeal is filed, an appellant may proceed as if death proceedings.
Lhad not occurred. After the notice of appeal is filed
substitution shall be effected in the court of appeals (2) Before Notice of Appeal Filed -Potential

,in accordance with this subdivision. Appellant. If a party entitled to appeal dies
before filing a notice of appeal, the
decedent's personal representative-or, if
there is no personal representative, the
decedent's attorney of record -may file a
notice of appeal within the, time prescribed
by these rules. After the notice of appeal is

l filed, substitution must be in accordance
with Rule 43(a)(1).

If a party entitled to appeal shall die before filing a (3) Before Notice of Appeal Filed - Potential
notice of appeal, the notice of appeal may be filed by Appellee. If a party against whom an

L that party's personal representative, or, if there is no appeal may be taken dies after entry of a
personal representative by that party's attorney of judgment or order in the district court, but
record within the time prescribed by these rules. before a notice of appeal is filed, an

l After the notice of appeal is filed substitution shall be appellant may proceed as if the death had
effected in the court of appeals in accordance with not occurred. After the notice of appeal is
this subdivision. filed, substitution must be in accordance
L _____________________________________________ with Rule 43(a)(1).

LA.
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(b) Substitution for other causes. - If substitution (b) Substitution for a Reason Other Than Death.
of a party in the court of appeals is necessary for any If a party needs to be substituted for any reason
reason other than death, substitution shall be effected other than death, the procedure prescribed in
in accordance with the procedure prescribed in Rule 43(a) applies.
subdivision (a).'

(c) Public officers; death or separation from (c) Public Officer: Identification, Substitution.
office.- (1) When a public officer is a party to an
appeal or other proceeding in the court of appeals in (1) Identification of Party. A public officer
an official capacity and, during its pendency,,dies, who is a party to an appeal or other
resigns or otherwiseqceases to hold office, the action proceeding ,in an official capacity may be
does not abate and the public officer's successor is described as a party by the public officer's
automatically substituted as a party. Proceedings official title rather than by name. But the
following the substitutionshall be in the name of the court may require the public officer's name L
substituted party, but any misnomer not affecting the to be added.
substantial rights of the parties shall be disregarded.
An order of substitution may be entered at any time, (2) Automatic Substitution of Office-Holder.
but the omission to enter such an order shall not When a public officer who is a party to an
affect the substitution., appeal or other proceeding in an official

(2) When a public officer is a party to an appeal or capacity dies, resigns, or otherwise ceases to lS L
other proceeding in an official capacity that,,public hold office, the action does not abate. The
officer may be described as a, party by the public public officer's successor is automatically
officer's official title rather than by name; but the substituted as a party. Proceedings
court may require the public officer's name to be following the substitution are to be in the
added. name of the substituted party, but any F

misnomer that does not affect the substantial A
rights of the parties may be disregarded. An
order of substitution may be entered at any
time, but failure to enter an order does not
affect the substitution.

Comnunttee Note L
The language and organization of the rule are amended to make the rule more easily understood. In addition

to changes made to improve the understanding, the Advisory Committee has changed language to make style
and terminology consistent throughout the appellate rules. CoThese changes are intended to be stylistic only.
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Rule 44. Cases Involving Constitutional Questions Rule 44. Case Involving a
Where United States Is Not a Party Constitutional Question When

L the United States Is Not a
Party

C
It shall be the duty of a party who draws in If a party questions the constitutionality of an Act

question the constitutionality of any Act of Congress of Congress in a proceeding in which the United
r in any proceeding in a court of appeals to which the States or its agency, officer, or employee is not

United States, or any agency thereof, or any officer or a party in an official capacity, the questioning, party
employee thereof, as such officer or employee, is not must give written notice to the circuit clerk
a party, upon the filing of the record, or as soon immediately upon the filing of the record or as soon
thereafter as the question is raised in the court of as the question is raised in the court of appeals. The
appeals, to give immediate notice in writing to the clerk must then certify that fact to the Attorney
court of the existence of said question. The clerk General.
shall thereupon certify such fact to the Attorney
General.

3 Committee Note

The language of the rule is amended to make the rule more easily understood. In addition to changes made to
i improve the understanding, the Advisory Committee has changed language to make style and terminology
L consistent throughout the appellate rules. These changes are intended to be stylistic only.
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Rule -45. Duties of Clerk Rule 45. Clerk's Duties

(a) General provisions. - The clerk of a court of (a) General Provisions.
appeals shall take the oath and give the bond required
by law. Neither the clerk nor any deputy clerk shall (1) Qualifications. The circuit clerk must take
practice as an attorney or counselor in any court the oath and post any bond required by law.
while continuing in office. The 'court of appeals shall Neither the clerk nor any deputy clerk may
be deemed always open for the purpose of filing any practice as an attorney or counselor in any''
proper paper, of issuing and returning process and of court while in office.
making motions and orders. The office of the clerk
with the clerk or a deputy yn attendance shall be open (2) When Court Is Open. The court of appeals
during business hours on all days exept Saturdays, is always open for filing any paper, issuing bE
Sundays, aid Flegal ho~idays but' a court may provide and returning process, making a motion, and
by local rule orHorder that th office lof its clerk shall entering an order. The clerk's office with
be open for specified hours on Saturdays or on the clerk or a depu~ty in attendance must be Ad
particular legal holidays other than New Year's Day, open during business hours on all days
Birthday of Martin Luther King, Jr., Washington's except Saturdays, Sundays, and legal
Birthday, Memorial Day, Independence Day, Labor holidays. A court may provide by local rule
Day, Columbus Day, Veterans Day, Thanksgiving or by order that the clerk's office be open for
Day, and Christmas Day. specified hours on Saturdays or on legal

holidays other than New Year's Day, Martin
Luther King, Jr.'s Birthday, Presidents' Day,
Memorial Day, Independence Day, Labor
Day, Columbus Day, Veterans' Day,
Thanksgiving Day, and Christmas Day.

J-
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(b) The docket; calendar; other records required. - (b) Records.
The clerk shall maintain a docket in such form as
may be prescribed by the Director of the (1) The Docket The circuit clerk must
Administrative Office of the United States Courts. maintain a docket and an index of all
The clerk shall enter a record of all papers filed with docketed cases in the manner prescribed by
the clerk and all process, orders and judgments. An the Director of the Administrative Office of
index of cases contained in the docket shall be the United States Courts. The clerk must
maintained as prescribed by the Director of the record all papers filed with the clerk and all
Administrative Office of the United States Courts. process, orders, and judgments.

The clerk shall prepare, under the direction of the
7 court, a calendar of cases awaiting argument. In (2) Calendar. Under the direction of the court,
L placing cases on the calendar for argument, the clerk the clerk must prepare a calendar of cases

shall give preference to appeals in criminal cases and awaiting argument. In placing cases on the
r to appeals and other proceedings entitled to calendar for argument, the clerk must give
L preference by law. preference to appeals in criminal cases and

The clerk shall keep such other books, and records to other proceedings and appeals entitled to
L as may be required from time to time by the Director preference by law.

of the Administrative Office of the United States
Courts with the approval of the Judicial Conference (3) Other Records. The clerk must keep otherr of the United States, or as may be required by the books and records required by the Director
court. of the Administrative Office of the United

States Courts, with the approval of the

L Judicial Conference of the United States, or
by the court.

(c) Notice of orders or judgments. - Immediately (c) Notice of an Order or Judgment Upon the
upon the entry of an order or judgment the clerk- shall entry of an order or judgment, the circuit clerk

V serve a notice of entry by mail upon each party to the must immediately serve by mail a notice of entry
proceeding together with a copy of any opinion on each party to the proceeding, with a copy of
respecting the order or judgment, and shall make note any opinion, and must note the mailing on the
in the docket of the mailing. Service on a party docket. Service on a party represented by
represented by counsel shall be made on counsel. counsel must be made on counsel.

LP
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(d) Custody of records and papers. - The clerk (d) Custody of Records and Papers. The circuit
shall have custody of the records and papers of the clerk has custody of the court's records and
court. The clerk shall not permit any original record papers. Unless the court orders or instructs 1,
or paper to be taken from the clerk's custody except otherwise, the clerk must not permit an original
as authorized by the orders or instructions of the record or paper to be taken from the clerk's
court. Original papers transmitted as the record on office. Upon disposition of the case, original I

appeal or review, shall upon disposition of the case be papers constituting the record on, appeal or
returned to the court or agency from which they were review must be returned to the court or agency
received. The clerk shall preserve copies of briefs from which they were received. The clerk must
and appendices and other printed papers filed. preserve a copy of any brief, appendix, or other

I___, paper that has Xbeen filed.

Committee Note

The language and organization of the rule are amended to make the rule more easily understood. In addition ,
to changes made to improve the understanding, the Advisory Committee has changed language to make style
and, terminology consistent throughout the appellate rules. These changes are intended to be stylistic only.
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L Rule 46. Attorneys Rule 46. Attorneys

(a) Admission to the bar of a court of appeals; (a) Admission to the Bar.
eligibility; procedure for admission. - An attorney
who has been admitted to practice before the (1) Eligibility. An attorney is eligible to
Supreme Court of the United States, or the highest admission to the bar of a court of appeals if
court of a state, or another United States court of that attorney is of good moral and
appeals, or a United States district court (including professional character and is admitted to
the district courts for the Canal Zone, Guam and the practice before the Supreme Court of the
Virgin Islands), and who is of good moral and United States, the highest court of a state,
professional character, is eligible for admission to the another United States court of appeals, or a
bar of a court of appeals. United States district court (including the

An applicant shall file with the clerk of the court of district courts for Guam, the Northern
appeals, on a form approved by the court and Mariana Islands, and the Virgin Islands).
furnished by the clerk, an application for admission
containing the applicant's personal statement showing
eligibility for membership. At the foot of the

L application the applicant shall take and subscribe to
the following oath or affirmation.

I, _______________ _, do solemnly swear (or
L affirm) that I will demean myself as an attorney

and counselor of this court, uprightly and
according to law; and that I will support the
Constitution of the United States.

Thereafter, upon written or oral motion of a
member of the bar of the court, the court will act
upon the application. An applicant may be admitted
by oral motion in open court, but it is not necessary

e that the applicant appear before the court for the
purpose of being admitted, upless the court shall

ei order. An applicant shall upon admission
L pay to the cerk the fee prescribed by rule or order of

the court.
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(2) Application. An applicant must file an
application for admission, on a form
approved by the court and furnished by the I
clerk, that contains the applicant's personal
statement showing eligibility for
membership. " At the foot of the application
the applicant must take and subscribe to the LJ

following oath or affirmation:

'1, ____, do solemnly swear [or
affirm that I will conduct myself
as an attorney and counselor of this
court, uprightly and according to
law; and that I will support the
Constitution of the United States."

(3) Admission Procedures. The court will act I
on the application upon written or oral
motion of a member of the bar of the court.

l, An 'applicant may be admitted by oral L
motion in open court. But, unless the court
orders otherwise, an applicant need not ,

appear before the court to be admitted.
l [ ll Upon admission, an applicant must pay the I

clerk the fee prescribed by local rule or court
order. |

l b) Suspension or disbarment. -When it is shown (b) Suspension or Disbarment. If a member of a
to the court that any member of its bar has been court's bar has been suspendedl or disbarred from
su spended or disbarred from practice in any other practice in any other court of record -or is
c~art of record, or has been guilty of conduct guilty of conduct unbecoming a member of the
uecommg a member of the bar of the court, the bar of the court - the member is subject to L
|mmber will be subject to suspension or disbarment suspension or disbarment by the court. The
by bthe court. The member shall be afforded an member must be given an opportunity to show
opportunity to show good cause, within such time as good cause, within the time prescribed by the L

the court shall prescribe, why the member should not court, why the member should not be suspended
|be suspended or disbarred. Upon the member's or disbarred. The court must enter an C
response to the rule to show cause, and after hearing, appropriate order after the member responds and LJ

if requested, or upon expiration of the time a hearing is held, if requested, or after the time
|prescribed for a response if no response is made, the prescribed for a response expires, if no response Cl

court shall enter an appropriate order. is made. L
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L (c) Disciplinary power of the court over (c) Disciplinary Power Over Attorneys. A court
attorneys. - A court of appeals may, after reasonable of appeals may take any appropriate disciplinary
notice and an opportunity to show cause to the action against an attorney who practices before it
contrary, and after hearing, if requested, take any for conduct unbecoming a member of the bar or

m appropriate disciplinary action against any attorney for failure to comply with these rules or any
who practices before it for conduct unbecoming a court rule. First, however, the court must afford
member of the bar or for failure to comply with these the attorney reasonable notice, an opportunity to

: rules or any rule of the court. show cause to the contrary, and, if requested, a
L hearing.

L Conunittee Note

r The language and organization of the rule are amended to make the rule more easily understood. In addition
L to changes made to improve the understanding, the Advisory Committee has changed language to make style

and terminology consistent throughout the appellate rules. These changes are intended to be stylistic only.

L

L

L

L.
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Rule 47. Rules of a Courts of Appeals Rule 47. Local Rules by Courts of

Appeals

(a) Local Rules. (a) Local Rules.

(1) Each court of appeals acting by a majority of its (1) Each court of appeals acting by a majority of
judges in regular active service may, after giving its judges in regular active service may, after
appropriate public notice and opportunity for giving appropriate public notice and
comment, make and amend rules governing its opportunity for comment, make and amend LI
practice. A generally, applicable direction to a rules governing its practice. A generally
party or a lawyer regarding practice before a court applicable direction to a party or a lawyer

shall be in a local rules rather than an internal regarding practice before a court must be in
operating procedure or standing order. A local rule a local rule rather than an internal operating
shall be consistent with -, but not duplicative of -- procedure or standing order. A local rule l
Acts of Congress and rules adopted under 28 must be consistent with - but not LJ

U.S.C. § 2072 and shall conform to any uniform duplicative of - Acts of Congress and rules
numbering system prescribed by the Judicial adopted under 28 U.S.C. § 2072 and must
Conference of the United States. Each circuit clerk conform to any uniform numbering system
must send the Administrative Office of the United prescribed by the Judicial Conference of the
States Courts a copy of each local rule and internal United States. Each circuit clerk must send
operating procedure when it is promulgated or the Administrative Office of the United LI
amended. States Courts a copy of each local rule and

internal operating procedure when it is
(2) A local rule imposing a requirement of form shall promulgated or amended.

not be enforced in a manner that causes a party to
lose rights because of a nonwillful failure to (2) A local rule imposing a requirement of form
comply with the requirement. must not be enforced in a manner that causes

a party to lose rights because of a nonwillful
(b) Procedure When There Is No Controlling failure to comply with the requirement.

Law. A court of appeals may regulate practice in a
particular case in any manner consistent with (b) Procedure When There Is No Controlling
federal law. No sanction or other disadvantage Law. A court of appeals may regulate practice
may be imposed for noncompliance with any in a particular case in any manner consistent with
requirement not in federal law, federal rules, or the federal law. No sanction or other disadvantage C

local circuit rules unless the alleged violator has may be imposed for noncompliance with any l
been furnished in the particular case with actual requirement not in federal law, federal rules, or
notice of the requirement. the local circuit rules unless the alleged violator K

has been furnished in the particular case with J
actual notice of the requirement.

FP

Page 132



l; Committee Note

W The language of the rule is amended to make the rule more easily understood. In addition to changes made to
L improve the understanding, the Advisory Committee has changed language to make style and terminology

consistent throughout the appellate rules. These changes are intended to be stylistic only.

Rule 48. Masters. Rule 48. Masters

A court of appeals may appoint a special master to (a) Appointment; Powers. A court of appeals may
r hold hearings, if necessary, and to make appoint a special master to hold hearings, if

recommendations as to factual findings and necessary, and to make recommendations about
disposition in matters ancillary to proceedings in the factual findings and disposition in matters
court. Unless the order referring a matter to a master ancillary to proceedings in the court Unless the

L specifies or limits the master's powers, a master shall order referring a matter to a master specifies or
have power to regulate all proceedings in every limits the master's powers, those powers include,

I'~ hearing before the master and to do all acts and take but are not limited to, the following:
L all measures necessary or proper for the efficient

performance of the master's duties under the order (1) regulating all aspects of a hearing;
r7 including, but not limited to, requiring the production
L of evidence upon all matters embraced in the (2) taking all appropriate actions for the

reference and putting witnesses and parties on oath efficient performance of the master's duties7 and examining them. If the master is not a judge or under the order;
court employee, the court shall determine the master's
compensation and whether the cost will be charged to (3) requiring the production of evidence on all

L any of the parties. matters embraced in the reference; and

(4) administering oaths and examining
witnesses and parties.

(b) Compensation. If the master is not a judge or
L court employee, the court must determine the

master's compensation and whether the cost is to
be charged to any party.

Committee Note

The language and organization of the rule are amended to make the rule more easily understood. In addition
L to changes made to improve the understanding, the Advisory Committee has changed language to make style

and terminology consistent throughout the appellate rules. These changes are intended to be stylistic only.

L
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DRAFT
MINUTES OF THE MEETING

OF THE ADVISORY COMMITMEE ON APPELLATE RULES
OCTOBER 19, 20, & 21, 1995

Judge James K Logan called the meeting to order on October 19, 1995, at
C 8:30 a.m. in the Judicial Conference Center of the Thurgood Marshall Federal

Judiciary Building in Washington, D.C. In addition to Judge Logan, the Advisory
Committee Chair, the following committee members were present: Judge Will L.
Garwood, Judge Alex Kozinski, Mr. Michael Meehan, Mr. Luther Munford, Mr.

,. John Charles Thomas, and Judge Stephen Williams. Mr. Robert Kopp attended
the meeting, on behalf of Solicitor General Days. Judge Alicemarie Stotler, the
Chair of the Standing Rules Committee, and Judge Frank Easterbrook, the liaison
member from the Standing Committee, were both present. Mr. Patrick Fisher,
the Clerk for the Tenth Circuit attended on behalf of the' clerks. Mr. George

r Pratt, a member of the Standing-Committee's subcommittee on style, and Mr.
Bryan Gam and Mr. Joseph Spaniol, consultants to the Standing Committee
were, in attendane., M John Rabiej and, Mr, ,Mak ,Shapiro, both of the Rules

E, Co= mittee Suo f , wermeprese'nt. Ce Justice ,Pascal Calogeo, a
i, member of ihe Adyisory Cormmiee; Ms. Judah McKenna, of the Federal Judicial
Center; andProfessr, D an lt e Rorter for the Standing Committee,
joined the meetin later.

Judge n Loganbega by introducing Judge Frank, Easterbrook and Judge
George Prat., Judge Easterbrook is a.:United States Circuit Judge or the Seventh
Circuit and the liaison from the Standing Committee to the Advisory Committee.
Judge Pratt recently resigned as a United States Circuit Judge for the Second
Circuit. He was a member of the Standing Committee and of its subcommittee
on style. Because he had been an integral member of the team that initially
worked on the restyling iof the appellate rules, he attended the meeting to aid in
discussion, of the riles under consideration. Judge Logan welcomed Judge
Easterbrook and Judge Patt.

The minutes of the April 1995 meeting were approved as submitted.

Judge Logan announced that discussion of the self-study prepared by the
Long Range Planning Subcommittee of the Standing Committee would be
discussed the next morning. Judge Stotler distributed a questionnaire about the
self-study to the members of the Advisory Committee. She requested that the
members complete the questionnaire by the next day so that it might serve as the
basis for the discussion.

L



L Liaisons from the Advisory Committee-to the Circuits

Judge Logan noted that the 1987 Judicial Conference Committee
Procedures require that, each judicial conference committee appoint a liaison for
each circuit so that there is someone to whom concerns can be addressed. Chief
Judge Gilbert Merritt, Chair of the Executive Committee of the Judicial
Conference of the United States, had recently tten to the chair of each judicial
conference commiftte requosting that th-e liaison m,,embers'be desidnated. Judge
Logan assignedtbe o lowing eers of the A, dvisory Comittee to act as
liaisons to the circuits;,

Judge Qarwood - 3rd, 5th, and 6th circuits;
Judge Kozinski - 7th d8thiad 9th crits;
Judge Logan 1st, 2nd, 10th, and 11th circuits; and
judge Wibas 4th, District of Colb antd federal circuits.

,, fte -P i, .j ' C

II. Styvle Project

The committee discussion turned next to the restyled rules. Most of the L
discussion for the remainderdof the following two and a half days focused upon
specificc word changes in the ire t Qf rueW. Whenever the comittee.
believed that a word choice had, bstantive consequees, it requested that the l
thoice be d d i the Cntity Notestht willaccompany the rules.
BThee ms int will nt reit'rate t s ons tt have keen incorporated in

the Committee Notes or attempt jto reout the dled grammar and word-
choice discussions that occupied mt of the meeting time.

In ,attempting to improve the language of the rules, existing ambiguities
wereuunasked and questions out ihe meaning of rules arose. In order to
complete a new draft, the Advisory Committeeordinarily had to resolve an
ambiguity by choosing one of the competing interpretations. Those choices are
discussed in the Committee Notes. Some of the questions about the operation of
the rules were sufficiently complex that theAdvisory Comnittee decided that it
was unnecessary to resolve them as part of this project, but requested that the
questions be added to the committee's table of agenda items for future
consideration. In addition, review of the rules gave rise to new ideas for
substantively improving them. These ideas were also deferred for future
consideration.

LI

The committee asked that the following items be added to the agenda for
future consideration:

A. Rule 3(d) requires the district clerk to serve a copy of a notice of appeal
on all other parties. Similarly, Rule 15(c) generally requires the circuit

2
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clerk to serve a copy of a petition for review of an agency decision on each
respondent. The Advisory Committee will discuss amending both rules to
require that the appellant, or petitioner serve the copies rather than the
clerk.

r B. Rule 4(a)(5) permits a court to extend the time to file a notice of appeal if
K Pa party files a motion for a~n extension within 30 days after expiration of

the time prescribed for filing by Rule 4(a). The rule requires the party to
'show excusable neglect or good cause. Some courts have taken the

A, position that a "good cause" extension is not available after expiration of
'the original appeal period. A membe, of the committee wants to discuss
whether a showing of "good cause" should be sufficient when the motion

em for extension is filed after expiration of the original time to file a notice of
appeal.

L ' ' C. Rule 4(a)(7) says that a judgment or order is entered when it is entered in
'compliance with Rules 58 and 79(a) of the civil rules.
t * Rule 58 requires that "felvery judgment shall be set forth on a

separate document" and is "effective only when so set forth...."
* Rule 79(a) requires the district clerk to keep a docket. All "orders,

verdicts, and judgments shall be entered chronologically in the civil
Li I docket on the folio assigned to the action. .. These entries shall be

brief but shall show the ... substance of each order or judgment
The entry of an order or judgment shall show the date the entry is

made .....
Can Rule 4(a)(7), in conjunction with Civil Rules 58 and 79ta), be read to
repeal the collateral order doctrine?

D. The time for preparing a transcript and the record on appeal derive from
the date of filing the notice of appeal. Under Rule 5 (dealing with
interlocutory appeals under § 1292(b)) and Rule 5.1 (dealing with
discretionary appeals after an appeal as of right to a district court from a

L decision entered upon direction of a magistrate judge) no notice of appeal
is filed. Should Rules 5 and 5.1 be amended to provide that the time for
ordering the transcript, etc.,,runs from the date of entry of the order
granting permission to appeal?

E. Rule 4(a)(4) has been amended to preserve an appeal that is filed before
disposition of one of the posttrial tolling motions. In contrast a petition for
review of an agency action that is filed before the agency disposes of a
petition for reconsideration, rehearing, or reopening is still treated, in some

L, circuits, as premature and null. The committee will consider whether Rule
15 should be amended to provide that a petition for judicial review of

L J~it agency action should be held in abeyance until resolution of the

3



administrative motion, at which time the petition would ripen into a valid
petition.

After adjourning Thursday evening at 5:45, the meeting reconvened Friday
morning, October 20, at 8:30 am.

mI. Se£-tiud

Judge Logan turned te floor over to Judge Stotler for discussion of the
self-study' ItSb explained thBt the questionnaire she had distrbuted the preceding
day cordaieA the 18 recommendations made in the report of the selfstudy
subcomittee., She noted th several f the members had already returned their
questionnaires, to her and many of them gotined annotations.

She said that recommendation five was generally received as
noncontroyergial to the extent Cat i urges use of electronic means of '
communtion to dissemitte committee proposals. There has been objection,
however, to the second part of the proposal - hat comments on the proposals
could bie submittedto the committee electronically. 'She invited comments on this
item and¢4h r SUbmission of cYmments via e-jie l would create problems with
tche conm5ittee's ob3iati t Tespond to comments.

udg e S said t she dd wot needtoelt comments on any
particapt of he self-study but, was willing to he, g-neral comments or
simply woiic with the written responses to te queFtinuaire.

A very brief discussion followed at the conclusion of which Judge Stotler
requested that those who have not already'done so, submit their completed
questionnaires to her.

IV. -Marketing the Restyled Rules

Judge Stotler also led discussion concerning the "marketing" of the
redrafted rules. She explained that the memorandum she prepared last spring was L3
intended simply to capture a number of ideas, that had surfaced about paving the
way for introduction of the style project. The one question that she wanted to 7
raise with the Advisory Committee concerned the'possibility of previewing the Li
redrafted rules with the Judicial Conference at its March 1996 meeting. If the
entire set of appellate rules is ready and presented to the Standing Committee in
January and approved by it'for publication, Judge Stotler asked whether the
Advisory Committee would object to an informal presentation of the packet to the
Judicial Conference prior to publication. Although proposed amendments

4



ordinarily are not submitted to the Judicial Conference prior to publication, it was
suggested that given the nature of this undertaking it might be better to consult
the chief judges prior to publication and have their blessing on the projeat,
however tentative that might be.,

V. C.mmittee Notes

Judge Stotler also asked the Advisory Committee to discuss the problem
that arises when a Committee Note, drafted by the Advisory Committee to explain
its proposed amendments, no longer "fits" the, rule because the Standing
Committee makes substantial changes in it. This particular question i s really a
subpart of the larger question -'whose note is it? Judge Stotler expressed her
personal preference that the note be, to the extent possible, the principal
responsibility of the Advisory Committee.

After brief discussion, the consensus of the Advisory Committee was that
fit the note should be treated as an Advisory Committee Note. A motion was made

, to delegate to the chair and the reporter authority to make whatever amendments
to a Committee Note are -made necessary by Standing, Committee changes to the
proposed rule. The understanding was that if controversial changes were made

L the chair and reporter would attempt to consult with the Advisory Committee.
The motion passed unanimously.

VI. Uniform Numbering of Local Rules

Amendments to FRAP 47 took effect on December 1, 1995. The
amendments state that all local circuit rules "must conform to any uniform
numbering system prescribed by the Judicial Conference." Similar amendments
took effect in the Bankruptcy, Civilt, and Criminal Rules. The Standing
Committee asked each Advisory Committee to submit a recommendation
concerning uniform numbering. With regard to the local rules adopted by the
courts of appeals this appears to be a relatively, easy task. All but one circuit has
followed the, recommendation of the Local Rules Project and renumbered the
circuit rules to correspond to the FRAP numbering system.

The Local Rules Project recommended that a local circuit rule be preceded
L by L.A.R. (standing for local appellate rule), that the rule be numbered to

correspond with FRAP, and that it be followed by a decimal after which each
local rule having to do with the same national rule be consecutively numbered.
For example the first local -rule relating to FRAP 28 would be L.A.R. 28.1, the
second would be LIA.R. 28.2. The Advisory Committee disagreed with both the
LAR. and decimal recommendations. Several circuits identify the local rules

5



l
LJ

with the number of the circuit and "Cir. R.", e.g. 7th Cir. R., or 10th Cir. R. The
committee believes that such designations -are appropriate. The decimal system
will pose difficulties because some of the FRAP rules themselves have a decimal,
e.g. Fed. R. App. P. 26.1.

A motion was made to recommend only that the local rules have a number
that corresponds with the national rule, and that prefixes, decimal points, dashes,
etc. should be left to local option. The motion passed unanimously.

VII. Sanctions LJ

After the April 1995 meeting, Judge Logan asked Judge Kozinski and Mr. l
Munford to report on developments under Rule 38. Mr. Munford's subcommittee
report summarized the committee's recent treatment of the issue. Over the past
10 years, the committee has considered a number of Rule 38 issues. The J
questions raised have included, aong other things, whether Rule 38 should be
revised to include a specific notice requirement, whether it should be revised to
conform to Fed. R. Civ. P. 11, ad whether attorneys should be, sperificay listed L
as persons potentially lable for Rue 38 sanctions.

At the Advisory Committee's December 1991 meeting, the commifttee L
voted to revise Rule 38, but to limitle reyision to a change that would require
,noticeand iopportunity to respond before a court i mposesRufle 38 sanctions. By
reports dated April 19, 1993, and May 11, 1994, a subcommitte headed by Judge
Danny J. Bougs endorsed the notice and comment revision, but concluded that
while other new language in the rule might have benefits, "it was not clear that '

there would be a net benefit to going to l new set of words and abandoning the
ones [with] which the participants hd become familiar." The notice and
comment requirement was added to the hue and became effective on December C
1, 1994.

Mr. Munford reported that Mr. Alan B. Morrison, of the Public Citizen
Litigation Group, had written the committee short letters on July 17, 1992, and
October 13, 1994, urging that Rule 38 be revised to establish more specific
standards and to make it more difficult for an appellate court to award sanctions.
Mr. Morrison was advised that the committee would continue to monitor Rule 38,

would discuss the matter at its fall 1995 meeting. K
A survey of cases dealing with Rule 38 since December 1, 1994, indicates m

that the courts appear to be applying the procedural requirements faithfully and
the recited standards for imposing sanctions are those traditionally reflected in the
case law. Mr. Munford's subcommittee report suggested that "[g]iven the

6
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L committee's extended prior discussion of Rule 38, the recency of the amendment,
and the seeming lack of controversy in its current.application," Rule 38 be
removed from the committee's agenda. A motion to that effect was made and

L seconded. It passed unanimously.

The meeting adjourned at noon on Saturday, October 21, 1995.

Respectfully submitted,

U.
.- -Carol Ann Mooney

Reporter

r

L.

L

L.

L

Jo~~~~~~~~~~~~~



Lin

L i

Is
nL

C7

Lr

K..

K>
bow
Li



ko ~o co M
U,~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~N

o , n c3 3 03

- 0 MC

5, :t. C .

Qo o o CC

3 o 0: o 3

- t z ̂ '- 'n

c-_)< -. o 0,e

00~~~~~~~~~~~~~~

CD~~~~~~~~~~~~~~~~~~

x,~ ~~ "Dr:j ~< Q tS_ Z (O nR

* x Po 3, - -Cme

CD (A =

U:~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~:-

_ 0

CD t-D U C I

AL > A . : A- o'

cD 0 a C

n o7- CD
Z 0 ;U: >~n> > C

L 0~~~~M 0 C a;0n:3 n 0 fl0 -

2~~o~ U,~3CCD LC M w LA2
-. ~ ~ ~ M = CD -- r)CL-

CD 0 
0 Cr Ol. ;; L-

v 3 CD m rD 5p 3 D M M 2
3 -o 0CD 0 ~~~~~a - 'C - ,CD W

M 5 M - w O-:3 w2 CD- M C 0L 'C 0W.

CD 0 ~~~ - ~ - -C
ko -0 0 0 3~~0 ;~~~~~ a~, co ID

= o CD CD cL M CD 0~~~~~~~~~~~~~~-.. MD I

S w~~~~~ 0 E 3 4 Dc o
CD - ~ ~ ~ ~ ~ ~ ~~CD7

U, 3 5~~~- 0 CD 3 -~C

U, CD CDDU CD 0 tL~~~~~~~~~~~~~~~~~C



>a>

r

3 3. ~~~~~~~~~~~~~~~~~~~~~~~~~~~~CD3 '
CO' 3 -U

~3CDMD D C 2 '

ID~~~~~~~~~~~~~~~~~~~~~~~~~C

O O O9t

0-

CDC

(.W £

q~~~~ KR C-: jr: g g3m X3

(D ~ C 0 CCL :CI

R o 3 :> flC $ X o m °o a- < 77

CD> 3 B X X n o 3 t_. o > W g r n

6- o < N, 3 3 C: < a- a- I- _

CD m tt CD .1

0 W CLI cr -0 V
CD M .0~~~~~~~C E.

0 CD 2) cr 0~~~~~~~~~~~C

Zn~~~~~ -'w

CN r,~~~~~~~~~~~~~~C

0 = 5- M w 3
CD UQ CL 1w, M M~~C

>D (D 03~ - M~~DC V 0 D- Q CD

a- U~l 2 M -~'-~ - S 0L G-. U < <~~ < V ~ -

LA ::ClCD IF 3D 3 t CD M-. C

a 3 3 u a- CD a-DjA ~~0 c0

U, U, S. 3 ~~~~~~~ U,1 3 cD3

n CD -CD CD ~ C

3 3 3 oV-. C -L
- S , f) n ~ _ _ 0 w ' O- c

CD3 , C 0 D -3 . C C 5'o o

Cr 0 CD

CD OCD CD



'.4
CD

r~~~~~~~~~~~~~~~~~~~~~~~~~~~=
CD

o w - b* =CD~ICD c

&~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~ .. . ...OCD

o _~~~~~~~~~~~~~~~

CD~~~~~~~~~~~~~~~~~~~~~~~~~C

CD -,0( D
0 o(D CD 3C 0-U
-. = CL 0o,

0 D

L I

0C 0 0 r ,3 0- o 3
*0C W o

CD co m~~~~~~~~~~D

'O~~~~U

LI
o -n -nCD 0 0

-0 0 0c v- CD)

3' ~~~~~~~ u~~~~~ ~~~C o00_: tCD - 0
-. ~~~M-< <f0, OLZ-0-<'a .. ~CL~ 0 Q-
'.0fl~~~ * o3 - 3'Wa U

= r < 3g.
( CD -CL CD 3 3 3 CD

-' 0 o 't' Oa(~CD m 0 -.. m
-, ~~ 0~%V 0- CL -3', D L

0 CD -~~~~~~00 ~~~~ C ~mCD )L ~~~~~~~ g.. ~~~~~~~00 2 WC
~~ U' 'S. 0 0- -. ~0 30

0 0 a- %O 4 0'.0 D - 0 CD 0- CDco
-0 n- CL 3. O~~- CD - E t- -,()R

0 P; c ~~cr < U' 0tJ) ~~~~ -. 0) =0- 3
CD 0- = CD5' 3 e 0 0-w

0

3'?~~~~~~~~~~~~~~~~



-I,~~FJ

c0 in
CD
3

R~~~~' F

C~~~~~
V~~~~~~~

CL M

DC. UO-MAL\3> rDC
D~~~~~C 3 °

-o. -o
~CD

*0M

C M

0~~~~~~~

O jr Q

3 Y0

CD~~~~~~~~~~~~C

> r-~~~~~~~~~~~~~~-

Aa CD CC C

Vz 0 0- >r > a> >- O- o 0 >

CD ^ c 3' D- rD OX- VC w CD >0 D0E°

0- -~~~~~ -'~~ CD

0 2~ 3 " 0 3.0 3 -S
M < b. -0 3 3< O 'D c M 2

o q g 2,=n CD 333o £
O C

CD 3 23 2- =

CD ~ ~ ~ ~ ~ ~ ~~~~M I

m CD

3 w~~~~~~~~~~



, -a

4q 0 C

O_ 3 0:

n_ N a.

° I. oe0 B

=0

CD OQ ~~~(D D

n m~~~~~~~~~~~~~~~~~u

uz~~~~~ gE

L~~~. ~ C -. .~ ^SnSs

-C X >O VI Mv)> > >3 -0 >? > CZ > ,a e 'a o CD C ' ; C: '0 0 _ CD v i C

V 0D $ Q - g m 0 0 0

K. =~~~~~~~~~~~~~~~~~~~~~Z" = -<L

3 ~ -0 ( 3 M. CL o- a-~ -u W . 4 -o=
3 0 E -. 0 0Q u 00,0

a- 3~~~~~~~~~~~ U,

-' :M C a <. g --Ln0 W M CD CDU, U,~~~ : n n = L0
-- C ~~~~~~~~~~~~~~.O~~~~ -- M=.L C 2M o~

2 O~~~a M t OQ a-, QCD

o c -~~~ -~oM-'a 0L ~~~~~~~~~~~~~:C ,O 20 0 *0=~~~,. 40 MM
tn cr c6 O cp2 0

C.- = _ Z2 0 _ 3 3
CD U,~~~~0 0 0

L.~~~~~~~~~ 3 MC



co~~~~~~~~~~~~~~~~~~~~C

3

> W > >
3~~

3- ' 3 Qo' 3

3 ~~~ 5 cL5 3
0 C M CDC M

- - -D S ' -- <

0 wOCo0 0 0 o

8C - Co ,

3~~~~~:

00 ~~~~~x
Co 0) V7D

o C 0 Q
0 0

<¢> > P
o3 <

Q~~~~~~~ Os 0 3()X>O-°g3ZXD

Co. 0,, 3

331
0 C

,o -0 ~ u 'C o C C Co oa. '

0 .0

~~CV C~ th vo 0 0C - V 0- CoC m cr V V

CD M 0 0 CD MM M M. 3( 3 ' 3 * 1 O- Co0 Co-3a-~~o
Co Co Co Co CoL~~ Co 3 (3 a C O

0' 0 co-ro . 0 O .Q .. 0<)
-~~~ <~~~.< 0) C)~~~~~~ -- w ~* g 0 ) 0

-'.O~(fl ,~ -Co C~Co ... o3 0) =
tr ~ o ~ -3 CA -2 0-~~C 0 30ow=

3. orao -Co '0
0 ) -C 4~-

QQCo 0 M .~ ~ ,W CD M)
-7 a o4 o 0CDji

M 0 Ch :3Co 03 3

C4¶~~ 0) 0C C 0.. -. 0
3C C Co 0 - C3 3 0.

Co 3 . ) 2 0 0 0 oC
-'. 0..:.3 C -
03 . 0 l c

0' ~~~. 03 z- a 0
.ti C. 0 Co 0 0 ~ C

3' o
3 3uV Co

- 0 M



CL.0 X 0 ~ ~ ~ 0

-0-c - - -M

LI 0~~~~~~~~~~~~~~~~~

CD

A) CD

C 0~~~~~~~~

-0 0 CD w~~~~~~~~~~CD-

WC5

F o -~~~~~~~~~~~~~~~~~~~~~- 3C 0

CD~~~~~~~~~~~~~~~~~~C

CD~~~~~~~~~~~

L - CD~~~~~C

~~~*(j~D m (.,IV > >C > >
C M, ~~C -a a 0 C-

=r 0 0 CD

(n CD-0 0 I'J0'0< <-a S* 0 -< < <- <
CD M *~CD CD CDC D- DC DC D C

0 CD a- a'
3 < 0 0~~~U a - 0ar~~~~~~r

- CD C~~~~~~

U, 0=-~~~~~ A~dC 0 S
CD ~~~~ C~~ 0C =

3. 3DCDC < CD CD 0.fD cr W~~~~~aDC 0-L -~~~~~C O--UQa
8U , 3D r 3 D V ~

(J* LAc -

= CD ~ CD CD
CD CD~~~~~ C



0 > 0 > > > >~~'. '.0 '> 3. > >'.

CD 0 3-~~~~~~~~~~~~~~~~~~~~~~~~~~~~~C

O nz > ; > 0 ~~~~3 3 - 3 Q3. 3 3 3 3

,a ::i: W D ~~~~X 3 3 x c~~CD g o _2 -2 o2 Q2 CD C .0 C - CDDC O O C c2

X-a = .0 aD . 2)o 3 . ~ a 3 .. 'O

m 3 -o * D 3L CD .

53 °C L 3 c 33.

_ _ CD~~~~~~~ <~~~~ CD C

_# CD *r o C CD

O~~~~~C ~~~~~ C~~r
0

CL CD~ I -

'CD r > wC CD > g C s

aCD u, U,

Er ~ tb QCFL

CD ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ 0 CDCD

eF~ ~~~D CD- a- _,_.X Xwr=; )< -

0- 0 CD3 0 < _ 3

~~~CD ~ ~ ~ ~ ~ ~ ~ -3 C CD CD

- -' - -- 23R2r.
,n, ~ ~ ~~~~ CD, 0. CD .X W _ .R

3 ~ ~~~ Er 33 3

<CD 2 ~~~~~~~ CD CD~~~C

CDO~~ ~ ~ ~ oD o O o

a.DCD a

CD. W 3 CD~ - a

0 3 D

CD -2 CD V~~~~~~~~~~~~~~~~~~~~~~~~~ Da D
5' ~~~~~~~~~' a- -~~~~~ Wa- hc

CD ' C - CDa'0

a- , C a 0 -0

s' 3' S' 3~~~~U = .3,
a. 01 _ a.~~~~~~~~~~~~~~~~~~~~~~~~~~~)-.m r

U, '-~~~~~~~~~~1 Il0 WV 0 WV

0~~~~~~~~~~~0C 063

CD~~~~~~~~~~~~~~~~~~~~~~~~f
0 ~~~~~~~~~~~~~~~~~~~~~~ '0

m ~~~~~~~~~~~~~~~ CD~~~~~~~~10k, C

CD - CD~~~~~~~~~~~~~~~~~~~~~~~~~~~~~Alq C

.< ~~~~~~~~~~-CD
U, U,~~~~~~~~~~~~~~0 0

-~~~~~~~~~~~~~~0



[I ~~~~~~~~~~~~~~~~~~~U-I U-i tn

30 D t >

, C 3 c 3

in (D> -

L ~~~~~~~~~~~~~~~~~~~~ 3 a x a

-3 3_

rv D 'I rD

El ~ ~ ~ ~~ _ :- 32

o 00 0n

o~~~

Q~ m Q

3 30
3 3

m DC

0 C C
n O' M

3 -T 2- 1 C

- CL C

0. C.. 0..

0

0 00

L~~~~~~~~~~~~~~~~~~~

L~~~~~~~~~~~~~~~~~



L1

rl
,i

I~~~ ~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~I

n~.J

I$'
71,

L,

.1

L

U,

-j

I

I'

L~j



TO: Honorable Alicemarie H. Stotler, Chair
Standing Committee on Rules of Practice
and Procedure

FROM: Paul Mannes, Chair
Advisory Committee on Bankruptcy Rules

DATE: December 5, 1995

RE: Report of the Advisory Committee on Bankruptcy Rules

Introduction

The Advisory Committee on Bankruptcy Rules met on September
7-8, 1995, in Portland, Oregon. A draft of the minutes is
attached to this report as Appendix C. At the meeting, the
Advisory Committee approved for presentation to the Standing
Committee a uniform numbering system for local bankruptcy rules
(discussed below under "Action Items"). The Committee also
discussed the Self-Study Report of the Long-Range Planning
Committee (discussed below under "Information Items"). Other
matters considered by the Committee at the September meeting,
including several suggestions for amendments to the Rules and the
Official Bankruptcy Forms, will not require any action by the
Standing Committee at its January 1996 meeting.

Another matter that will be presented to the Standing
Committee as an "Action item" at the January meeting is the
Advisory Committee's suggestion (made at its December 1994
meeting and discussed at the January 1995 Standing Committee
meeting) that the Standing Committee recommend to the Judicial
Conference that it adopt a resolution providing for the automatic
amendment to the Official Bankruptcy Forms for the purpose of
conforming to mandated adjustments of certain dollar amounts in
the Bankruptcy Code made every three years beginning April 1,
1998.

I. Action Items

A. Uniform Numberincq System for Local Bankruptcy Rules

Bankruptcy Rules 9029 and 8018 have been amended,
effective December 1, 1995, to require that local rules
conform to any uniform numbering system prescribed by the
Judicial Conference of the United States. At the Standing
Committee's request, the Advisory Committee has developed a
uniform numbering system for local bankruptcy rules that
coordinates with the numbering system of the Federal Rules
of Bankruptcy Procedure. A copy of the numbering system is
attached to this report as Appendix A. The Advisory
Committee presents this numbering system to the Standing
Committee and recommends that it be approved.



2 p

The proposed local rule numbering system uses the four- C
digit national Bankruptcy Rule numbers followed by a dash
and a numeral to identify the topic that relates to the
national rule. Local rules'that, do not relate to specific
national rules have been assigned numbers that relate to the
part of the Bankruptcy'Rules (Parts I'-'IX) to which the
local rule seems most closely related, but the four-digit
prefix is.not related to any-specific national rule.

The uniform numbering system is the product of the
extensive efforts of the-Bankruptcy Judge's Division of the Li
Administrative Office and the-Advisory Committee's
Subcommittee on Local Rules.' Patricia S. Channon, staff
attorney of the Bankruptcy Judges Division, was especially
helpful in developing an initial'draft of a numbering system
that, with alterations made by the'.Subcommittee on Local
Rules, was approved by th6e'Advisory Committee for
publication in 1994i The draft' was published in November
1994, with a request for comments by March 15, 1995. Thepublished draft. was accompanied by.}-a memorandum containing a
detailed explanation of thei'proposed system and a
description of the methodology used to develop the'system. K
The Committee received 121letters-commenting on the proposed
numbering system and one oral comment from a former Advisory
Committee member and reporter.The comments were generally K
favorable (except fdr-two-letters that disapproved of both
the proposed system and the entire concept of-uniform
numbering), but most letters lcontained suggestions for some
modification.

As a result of the comments received and further L
consideration by theiSubcommittee on Local Rules, several
improvements were made to the preliminary draft at the
Advisory Committee's meetings in March and September. The 7
Advisory Committee also approved a citation form (for L
example, "E.D. Va. LBR 1007-1"), and added cross-references
and an alphabetical list of topics-to make the system easier 7
to use. In addition, the-Advisory Committee approved a
memorandum to all federal judges to accompany the uniform
local rule numbering system-. The-memorandum briefly explains
the history and method used to develop the system, informs
judges of the deadline for courts to implement the system, lo
and offers the assistancenof the Bankruptcy Judges Division
to provide technical and logistical support to courts in 7
their efforts to convert to';the new system. A copy of the a
memorandum is included-at-the beginning of Appendix A of
this report. 7

F
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B. Recommendation for Judicial Conference Resolution
Approving Future Amendments to the Official Forms to Conform

7 to Dollar Adjustments Under Section 104 of the Code

*The Bankruptcy Reform Act of 1994 has doubled certain
specified dollar amounts inithe Bankruptcy Code. For

L example, the priority for wage'claims under § 507(a) (3) was
increased from $2,000 to $4,000, and the.priority for
consumer deposit claims under § 507(a)(6) was increased from
$ 900 to $1,800. In addition; ,;-,, 108 ,(e) of the Bankruptcy
Reform Act of 1994 adde'd'''a'¢new'-§lb'104:(b').to the Bankruptcy
Code to providee that every three years, ,beginning on April
1, 1.998, certain dollar amounts in the Code (including,

L among others, the monetary-limitations oncpriorities under
§ 507 of the Code) shall be adjusted to reflect the change
in the Consumer Price Index for All Urban Consumers

L published by the Department of.Labor.' These dollar
adjustments will be automatic and will not require any
action to become effective. Not later than March 1 of the
year in which dollar adjustments are made, the Judicial

L, Conference is required by §.1,04(b)(2). to publish the
adjusted amounts in the Federal Register.'''

L Specifically, § 104(b) provides as follows;

"(b)(1) On April 1, 1998, and at each 3-year interval
ending on April 1 thereafter, each dollar amount in
effect under sections 109(e), 303(b), 507(a), 522(d),
and 523(a)(2)(C) immediately before such April 1 shall[ be adjusted -

(A) to reflect the change in the Consumer Price
Index for All Urban Consumers, published by theK Department of Labor, for the most recent 3-year
period ending immediately before January 1
preceding such April 1, and-

(B) to round to the nearest $25 the dollar amount
that represents such change.n

L (2) Not later than March 1, 1998, and at each 3-year
interval ending on March 1 thereafter, the Judicial
Conference of the United States shallpublish in theL Federal Register the-dollar amounts that will become
effective on such April 1 under sections 109(e),
303(b), 507(a), 522(d), and 523(a)(2)(C) of this title.

(3) Adjustments made in accordance with paragraph (1)
shall not apply with respect to cases commenced before
the date of such adjustments."

L
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The determination of the precise dollar amounts and the
publication by the Judicial Conference of future dollar
adjustments every three years as mandated by § 104(b) will
be-accomplished through-a mechanism being developed by the
BankruptcyAdministration lCommittee of the Judicial
Conference and the Bankruptcy Judges Division of the
Administrative Office. The, Advisory Committee on Bankruptcy
Rules has no ,rolef-vin that process. ,The Bankruptcy
Administration Committee will meet, onJanuary 4-5, 1996, one
week before the Standing Committeemeeting, and will,
consider such a mechanism. The6, Bankruptcy Administration
Committee ,',,is ,nexpected to approve annd forward too the Judicial
Conference aproposalvon the ,subject dralfted for that
Committee by the ,hBankruptcyJudges Division. I will give an
oral, oeport - to,the Standing Committee on the action of the
Bankruptcy, Administration Committee.

Dollar iladjustments -made in April 1998 and every three
years thereafter under-§104(b) will necessitate future
amendmepts to theOfficialBankruptcy Forms to conform to
new dollar ,,amounts. Two of the, current Official Forms
include,,references to specific'doliar amounts relating to
priorities llunder § 507.(a) thatwill be adjusted every three L
years under § 104(b): Official Forms'No. 6, Schedule E
("Creditors Holding Unsecured Priority Claims") and No. 10 B
("Proof of Claim"')L- ...CopieS'bf these forms are attached to E
this report as Appendix B.

*In response to the doubling 'of dollar amounts by the B
1994 Reform Act, the Advisory Committee in January 1995
proposed con~forming amendments-to these two Official Forms.
The amendments were approved by the Standing Committee in
January 1995 and promulgated by the Judicial Conference in
March 1995i. Under Bankruptcy-Rule 9009, amendments to the
OfficialForms do not have to be approved by the Supreme
Court,

In view of new § 104(b) providing for the automatic
adjustment of certain dollar amounts on April 1, 1998, and
at each 3-year interval thereafter, current Official Forms
No. 6 (Schedule E) and No. 10 (as amended in 1995) contain a
statement indicating that certain specified amounts "are
subject to~adjustment-on April 1, 1998 and every 3 years
thereafter with respect to cases commenced on or after the
date of adjustment." This notice was added to warn
practitioners and parties who,-after 1998, may still have
old forms. The language relating to future dollar
adjustments is highlighted on the copies of Official Forms
No. 6 (Schedule E) and No. 10 that are attached as Appendix
B.

L
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Notwithstanding the warning now contained in these
forms, any delay in conforming the Official Forms to future
dollar adjustments under § 104(b) could mislead
practitioners and could adversely affect the rights of
parties. In order to avoid anysuch delay -- and to avoid
the necessity of obtaining Advisory Committee, Standing
Committee, and Judicial Conference approval of future
amendments to the Official Forms conforming to 'adjusted
dollar amounts every three years -- the Advisory Committee
suggests that the Standing Committee adopt the following
recommendation to the Judicial Conference:

RECOMMENDATION: That the Judicial Conference adopt a
resolution providing that on April 1, 1998, and at each
3-year interval ending on April 1 thereafter, the
OfficialBankruptcy Forms shall be amended,
automatically and without further action by the
Judicial Conference, to conform to any adjustment of
dollar amounts made under section 104(b) of the
Bankruptcy Code.

This recommendation was developed in consultation with
Peter G. McCabe (Assistant Director of the Administrative
Office) and the Bankruptcy Judges Division of the
Administrative Office.

The recommended resolution is deliberately broad so
that any Official Forms that contain a dollar-amount
adjusted under §,104(b) will,be amended automatically,
rather than limiting the resolution to only the two Official
Forms that contain such dollar amounts at this time. The
reason for the broad language of the recommendation is so
that it would cover other Official Forms that might be
amended in the future to include a reference to dollar
amounts thatare adjusted under §'104(b). This flexibility
is especially appropriate in view of the Advisory
Committee's ongoing project of revising most of the Official
Forms.

It is anticipated that, upon any dollar adjustments
under § 104(b), the Administrative Office will engage in its
usual practice of notifying courts and publishers of the
conforming amendments to the Official Forms, and that the
Administrative Office will consult with the Advisory
Committee to assure that all conforming amendments to the
forms have been made accurately. However, if the
recommended resolution is adopted by the Judicial
Conference, no additional action by the Standing Committee
or the Judicial Conference will be required to effectuate
the conforming amendments to the forms.
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:. Information Items L

A. Self-Study Report of the Long-Range Planning Committee.

At the requestof the Standing Committee, the Advisory DE
Committee discussed the Self-Study Report of the Long-
Range Planning Committee. Copies of the Report were
circulated prior to the September 1995 meeting as part
of the agenda materials. At the meeting, an issues
summary questionnaire was distributed and was used by
Committee members to evaluate the recommendations of
the Report. Highlights of the discussion include the
following:

(1) Several members expressed reservations about
any recommendation that, for the purpose of
supporting diversity incommitte'e membership, the 7
Chief Justice be advised onihow appointments L
should be made. The Chief Justice'ilalready appears
to be appointing people of diverse characteristics
and backgrounds, and the consensus was that the
recommendation is both unnecessary and
inappropriate.

(2) The circulation of materials by the Reporter 17
and the Rules Committee Support Office using
electronic mail was discussed. The ability to
receive suggestions and comments from the bench L
and bar via email also was discussed. The
likelihood that technological developments will
make it much easier for the bench and bar to
communicate with Advisory Committees in the
future, and would thereby increase the volume of
suggestions and comments, may necessitate
procedures for screening or prioritizing matters
that are considered at Advisory Committee
meetings. The use of electronic communications
among Committee members between meetings as a way L
to deal with an increased volume of matters
brought to the Committee's attention also was
discussed, as was the use of subcommittees. 17

L
B. Status of Matters Under Consideration: Official

Bankruptcy Forms L

L
The Subcommittee on Forms is continuing its work
reviewing the Official Bankruptcy Forms with aa
view toward simplifying language and making them
more understandable to the general public. At its
September 1995 meeting, the Advisory Committee
reviewed numerous changes suggested by the 1

El
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Subcommittee. It is anticipated that the Advisory
Committee will consider further proposals to
improve the Official Forms at its March 1996
meeting and will present a package of proposed
forms amendments to the Standing Committee in June
1996 with a request for publication for comment.

Attachments:

1. Appendix A -- Uniform Numbering System for Local
Bankruptcy Rules

2. Appendix B -- Official Bankruptcy Forms No. 6
("Schedule E -- Creditors Holding Unsecured Priority
Claims") and No. 10 ("Proof of Claim").

3. Draft of minutes of Advisory Committee meeting of
September 7-8, 1995.
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APPENDIX A

UNIFORM NUMBERING SYSTEM FOR LOCAL BANKRUPTCY RULES
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L [AO Letterhead] DRAFT
(Date)

MEMORANDUM TO: JUDGES, UNITED STATES COURTS OF APPEALr JUDGES, UNITED STATES DISTRICT COURTS
JUDGES, UNITED STATES BANKRUPTCY COURTS
CIRCUIT EXECUTIVES

L SUBJECT: Uniform Numbering System for Local Bankruptcy Rules
(ACTION REQUIRED)

ACTION DUE DATE: (March 1, 1997 or other date)

Federal Rule of Bankruptcy Procedure 9029 as amended
December 1, 1995, requires that local bankruptcy-rules conform to
a uniform numbering system prescribed by the Judicial Conference
of the United States. The Judicial Conference prescribed the -

L attached uniform numbering'system for local bankruptcy rules on
March __, 1996.

Uniform numbering based on the numbers used-in the Federal
Rules of Bankruptcy Procedure is intended to make it easier for
attorneys or parties to search for relevant local rules. An
alphabetical listing is included also, for the convenience of
attorneys and as an aid to those charged with converting their
districts' local rules to the new numbering system. The cross-
reference's' listed in the column labeled "See Also LBR" areL intended to assist in'locating other topics or local rules
related to the rule that is the'starting point. Local courts may
wish to add other cross-references.

L
History and Method of Development

L A proposed numbering system was developed by the Bankruptcy
Judges Division of the Administrative Office and the Advisory
Committee on Bankruptcy Rules and published in November 1994 for'
public comment. After consideration of the public comment, the
original proposal was substantially revised. For example,'as a

__ result of the comments received, no subdivisions of the national
rules are used, leaving lettered subdivisions available as a tool

L. for districts having lengthy or multiple rules on a particular
topic.

Starting with a list of local rules topics prepared by the
Bankruptcy Judges Division of the Administrative Office of the
United States-Courts, the Advisory Committee identified thoseL topics which relate to a national rule and assigned them uniform
numbers consisting of the four-digit national rule number, a
dash, and a fifth digit, starting with 1. For instance, local

L
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Uniform Local Bankruptcy Rule Numbering 2 4

rules relating to chapter 13 trustees are assigned the uniform
number 2015-5 and local rules relating to United States trustees v
are assigned the uniform number 2020-1.

Local rule topics for which there is no related national
rule have been assigned to the part of the national rules to
which each topic is most closely related. These topics are
assigned available, unused numbers within the part, starting with
1070, 2070, etc. For example, rules related to attorney L
admission and discipline are assigned to uniform numbers 2090-1
and 2090-2.

P
Converting to Uniform Numbering

The existence of a uniform local rule number should not be
interpreted as a recommendation that any district needs a local
rule on the topic. The numbering system was derived from a -
review of existing local rules and represents the subjects on P
which one or more bankruptcy courts actually have local rules.
Some courts have few rules; others many. No court has a rule on
every topic for which a uniform number has been assigned.

Likewise, many national rules address matters about which
there is no apparent need for local rules. Accordingly, users
may perceive "gaps" in the numbering system, where there is no i
uniform local rule number assigned to a national rule. This
exclusion of various national rules from the uniform local rule
numbering system is deliberate; only subjects that actually L
appear in local rules are included.

If a district does have a local rule on a subject, then the
district should use both the assigned uniform local rule number U
and the topic name. This procedure will make local rules
searchable both by uniform local rule number and by topic name. L

There may be a situation (hopefully rare) in which no
existing uniform number seems to fit a particular local rule. In
that event, I would encourage a member of the court's local rules
committee to contact the Bankruptcy Judges Division, at the
telephone number given below, for suggestions on assigning a
uniform number.

A deadline of (date) has been set for local courts to
implement the new system. The Bankruptcy Judges Division of the rl
Administrative Office is available to provide technical and L
logistical support to the districts as they convert to the new
numbering system. The telephone number of, the Bankruptcy Judges
Division is (202) 273-1900.
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L. Ralph Mecham
Director

Attachments

cc: Clerks, United States Courts of Appeal
Clerks, United States District Courts
Clerks, United States Bankruptcy Courts
Bankruptcy Administrators



UNIFORM NUMBERING SYSTEM FOR LOCAL BANKRUPTCY RULES V
Cite as " LBR _ . Example: "E.D. Va. LBR 1007-1." -

(District) (Number)

If a rule is prescribed by a circuit council for a Bankruptcy 4
Appellate Panel Service, cite as Cir. BAP LBR -

Example: "9th Cir. BAP LBR 8009-1." - -

The topic names are part of this uniform numbering system and LI.
should be used in addition to the rule numbers.

PART I f

Uniform Local
Rule Number ToPic See Also LBR

1002-1 PETITION - GENERAL 1004-1, 1005-1 C

1010-1, 5005-2

1004-1 PETITION - PARTNERSHIP

1005-1 PETITION - CAPTION 9004-2

1006-1 FEES - INSTALLMENT 5080-1, 5081-1
PAYMENTS

1007-1 LISTS, SCHEDULES, & STATEMENTS 5005-2

1007-2 MAILING - LIST OR MATRIX

1007-3 STATEMENT OF INTENTION

1009-1 AMENDMENTS TO LISTS & SCHEDULES V
1010-1 PETITION-INVOLUNTARY

1014-1 TRANSFER OF CASES

1014-2 VENUE - CHANGE OF

1015-1 JOINT ADMINISTRATION/
CONSOLIDATION

1015-2 RELATED CASES

1017-1 CONVERSION - REQUEST FOR/
NOTICE OF

1017-2 DISMISSAL OR SUSPENSION -
CASE OR PROCEEDINGS L

1019-1 CONVERSION - PROCEDURE
FOLLOWING

1020-1 CHAPTER 11 SMALL BUSINESS
CASES - GENERAL

1070-1 JURISDICTION L
1071-1 DIVISIONS - BANKRUPTCY COURT

1072-1 PLACES OF HOLDING COURT L
re
F-



L ~~~~~~~~~~~~~~~~~~~~~~~~~~2
PART I, Cont'd.

Uniform Local
Rule Number ToPic See Also LBR

1073-1 ASSIGNMENT OF CASES

1074-1 CORPORATIONS

PART II

Uniform Local
Rule Number Topic See Also LBR

2002-1 NOTICE TO CREDITORS & OTHER
INTERESTED PARTIES

2002-2 NOTICE TO UNITED STATES
OR FEDERAL AGENCY

2002-3 UNITED STATES AS CREDITOR
OR PARTY

2003-1 MEETING OF CREDITORS &
EQUITY SECURITY HOLDERS

2004-1 DEPOSITIONS & EXAMINATIONS 7027-1, 9016-1

2007.1-1 TRUSTEES & EXAMINERS (Ch. 11)

2010-1 TRUSTEES - BONDS/SURETY

2014-1 EMPLOYMENT OF PROFESSIONALS 6005-1

2015-1 TRUSTEES - GENERAL

2015-2 DEBTOR-IN-POSSESSION DUTIES

2015-3 TRUSTEES - REPORTS &
DISPOSITION OF RECORDS

2015-4 TRUSTEES - CHAPTER 12

2015-5 TRUSTEES - CHAPTER 13

2016-1 COMPENSATION OF PROFESSIONALS 6005-1

2019-1 REPRESENTATION OF MULTIPLE PARTIES

2020-1 UNITED STATES TRUSTEES

2070-1 ESTATE ADMINISTRATION

2071-1 COMMITTEES

2072-1 NOTICE TO OTHER COURTS

2080-1 CHAPTER 9

2081-1 CHAPTER 11 - GENERAL



3

PART II, Cont'd.

Uniform Local
Rule Number ToPic See Also LER

2082-1 CHAPTER 12 - GENERAL

2083-1 CHAPTER 13 - GENERAL

2090-1 ATTORNEYS - ADMISSION TO PRACTICE 9010-1

2090-2 ATTORNEYS - DISCIPLINE & DISBARMENT 9011-3

2091-1 ATTORNEYS - WITHDRAWALS

PART III

Uniform Local
Rule Number Topic See Also LBR

3001-1 CLAIMS AND EQUITY SECURITY 5003-3
INTERESTS - GENERAL r

3006-1 CLAIMS - WITHDRAWAL

3007-1 CLAIMS - OBJECTIONS

3008-1 CLAIMS - RECONSIDERATION

3009-1 DIVIDENDS - CHAPTER 7

3010-1 DIVIDENDS - SMALL

3011-1 UNCLAIMED FUNDS

3012-1 VALUATION OF COLLATERAL

3015-1 CHAPTER 13 - PLAN

3015-2 CHAPTER 13 - AMENDMENTS TO PLANS

3015-3 CHAPTER 13 - CONFIRMATION

3016-1 CHAPTER 11 - PLAN

3016-2 DISCLOSURE STATEMENT - GENERAL

3017-1 DISCLOSURE STATEMENT - APPROVAL

3017-2 DISCLOSURE STATEMENT - SMALL
BUSINESS CASES LJ

3018-1 BALLOTS - VOTING ON PLANS

3018-2 ACCEPTANCE/REJECTION OF PLANS I
3019-1 CHAPTER 11 - AMENDMENTS TO PLANS

3020-1 CHAPTER 11 - CONFIRMATION U
3021-1 DIVIDENDS - UNDER PLAN (Ch. 11)

3022-1 FINAL REPORT/DECREE 4
3070-1 CHAPTER 13 - PAYMENTS

77I
I1
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PART IV

Uniform Local
Rule Number Topic See Also LBR

4001-1 AUTOMATIC STAY - RELIEF FROM

4001-2 CASH COLLATERAL

4001-3 OBTAINING CREDIT

4002-1 DEBTOR - DUTIES

4002-2 ADDRESS OF DEBTOR

4003-1 EXEMPTIONS

4003-2 LIEN AVOIDANCE

4004-1 DISCHARGE HEARINGS

4004-2 OBJECTIONS TO DISCHARGE

4007-1 DISCHARGEABILITY COMPLAINTS

4008-1 REAFFIRMATION

4070-1 INSURANCE

4071-1 AUTOMATIC STAY - VIOLATION OF

PART V

Uniform Local
Rule Number Topic See Also LBR

5001-1 COURT ADMINISTRATION

5001-2 CLERK - OFFICE LOCATION/HOURS

5003-1 CLERK - GENERAL/AUTHORITY

5003-2 COURT PAPERS - REMOVAL OF

5003-3 CLAIMS - REGISTER

5005-1 FILING PAPERS - REQUIREMENTS 1002-1, 1007-1,
9004-1, 9004-2

5005-2 FILING PAPERS - NUMBER OF COPIES

5005-3 FILING PAPERS - SIZE OF PAPERS 9004-1

5005-4 ELECTRONIC FILING

5009-1 FINAL REPORT/DECREE

5010-1 REOPENING CASES

5011-1 WITHDRAWAL OF REFERENCE



5 li~

PART V. Cont'd.

Uniform Local
Rule Number 0Topic See Also LBR

5011-2 ABSTENTION

5070-1 CALENDARS & SCHEDULING 9073-1, 9074-1

5071-1 CONTINUANCE V
5072-1 COURTROOM DECORUM

5073-1 PHOTOGRAPHY, RECORDING DEVICES l
& BROADCASTING

5075-1 CLERK - DELEGATED FUNCTIONS OF 7
5076-1 COURT REPORTING

5077-1 TRANSCRIPTS C

5078-1 COPIES - HOW TO ORDER

5080-1 FEES - GENERAL 1006-1

5081-1 FEES - FORM OF PAYMENT 1006-1

5090-1 JUDGES - VISITING & RECALLED 7
5091-1 SIGNATURES - JUDGES

5092-1 SEAL OF COURT

5095-1 INVESTMENT OF ESTATE FUNDS

PART VI
L.

Uniform Local
Rule Number Topic See Also LBR 7:

6004-1 SALE OF ESTATE PROPERTY

6005-1 APPRAISERS & AUCTIONEERS 2014-1, 2016-1

6006-1 EXECUTORY CONTRACTS V
6007-1 ABANDONMENT 7

6008-1 REDEMPTION

6070-1 TAX RETURNS & TAX REFUNDS

L

LdI
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PART VII

Uniform Local
Rule Number Topic See Also LBRT

7001-1 ADVERSARY PROCEEDINGS - GENERAL

7003-1 COVER SHEET,

7004-1 SERVICE OF PROCESS

7004-2 SUMMONS

7005-1 CERTIFICATE OF SERVICE (APe) 9013-3

7005-2 FILING OF DISCOVERY MATERIALS

7007-1 MOTION PRACTICE (in APs) 9013-1

7008-1 CORE/NON-CORE DESIGNATION
(Complaint)

7012-1 CORE/NON-CORE DESIGNATION
(Responsive Pleading)

7016-1 PRE-TRIAL PROCEDURES

7023-1 CLASS ACTION

7024-1 INTERVENTION

7024-2 UNCONSTITUTIONALITY, CLAIM OF

7026-1 DISCOVERY - GENERAL

7027-1 DEPOSITIONS & EXAMINATIONS (APB) 2004-1

7040-1 ASSIGNMENT OF ADVERSARY PROCEEDINGS 1073-1

7052-1 FINDINGS & CONCLUSIONS

7054-1 COSTS - TAXATION/PAYMENT

7055-1 DEFAULT - FAILURE TO PROSECUTE

7056-1 SUMMARY JUDGMENT

7065-1 INJUNCTIONS

7067-1 REGISTRY FUND

7069-1 JUDGMENT - PAYMENT OF
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PART VIII

Uniform Local
Rule Number Topic

8001-1 ff. APPEALS For District Court/Bankruptcy Appellate Panel
uniform local rule numbers, see "Appendix of Uniform
Local Rule Numbers for Bankruptcy Appeals."

PART IX V
Uniform Local
Rule Number ToPic See Also LBR

9001-1 DEFINITIONS L)
9003-1 EX PARTE CONTACT

9004-1 PAPERS - REQUIREMENTS OF FORM 5005-1, 5005-3

9004-2 CAPTION - PAPERS, GENERAL 1005-1, 5005-1

9006-1 TIME PERIODS

9009-1 FORMS

9010-1 ATTORNEYS - NOTICE OF APPEARANCE 2090-1, 9011-1

9010-2 POWER OF ATTORNEY m

9011-1 ATTORNEYS - DUTIES

9011-2 PRO SE PARTIES

9011-3 SANCTIONS 2090-2

9011-4 SIGNATURES

9013-1 MOTION PRACTICE 7007-1 [
9013-2 BRIEFS & MEMORANDA OF LAW

9013-3 CERTIFICATE OF SERVICE - MOTIONS 7005-1 L
9015-1 JURY TRIAL

9016-1 SUBPOENAS V
9016-2 WITNESSES 2004-1

9019-1 SETTLEMENTS & AGREED ORDERS V
9019-2 ALTERNATIVE DISPUTE RESOLUTION (ADR)

9020-1 CONTEMPT

9021-1 JUDGMENTS & ORDERS - ENTRY OF

9021-2 ORDERS - EFFECTIVE DATE L

[j
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PART IX. Cont'd.

Uniform Local
Rule Number Topic See Also LBR

9022-1 JUDGMENTS & ORDERS - NOTICE OF

9027-1 REMOVAL/REMAND

9029-1 LOCAL RULES - GENERAL

9029-2 LOCAL RULES - GENERAL ORDERS

9029-3 LOCAL RULES - DISTRICT COURT

9035-1 BANKRUPTCY ADMINISTRATORS

9036-1 NOTICE BY ELECTRONIC TRANSMISSION

9070-1 EXHIBITS

9071-1 STIPULATIONS

9072-1 ORDERS - PROPOSED

9073-1 HEARINGS 5070-1

9074-1 TELEPHONE CONFERENCES 5070-1

9075-1 EMERGENCY ORDERS
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APPENDIX OF UNIFORM LOCAL RULE NUMBERS FOR BANKRUPTCY APPEALS

PART VIII

Uniform Local
Rule Number Topic

8001-1 NOTICE OF APPEAL C

8001-2 DISMISSAL OF APPEAL (VOLUNTARY)

8001-3 ELECTION FOR DISTRICT COURT C
DETERMINATION OF APPEAL

8002-1 TIME FOR FILING APPEAL

8003-1 MOTION FOR LEAVE TO APPEAL Li
8004-1 SERVICE OF NOTICE OF APPEAL

8005-1 STAY PENDING APPEAL

8006-1 DESIGNATION OF RECORD - APPEAL

8007-1 COMPLETION OF RECORD - APPEAL

8007-2 TRANSMISSION OF RECORD - APPEAL

8007-3 DOCKETING OF APPEAL

8007-4 RECORD FOR PRELIMINARY HEARING -
APPEAL

8008-1 FILING PAPERS - APPEAL L J

8008-2 SERVICE OF ALL PAPERS REQUIRED -
APPEAL

8008-3 MANNER OF SERVING PAPERS - APPEAL

8008-4 PROOF OF SERVICE OF FILED PAPERS -
APPEAL L

8009-1 TIME FOR FILING BRIEFS - APPEAL C

8009-2 TIME FOR FILING APPENDIX TO Li
BRIEF - APPEAL

8010-1 FORMS OF BRIEFS - APPEAL

8010-2 REPRODUCTION OF STATUTES, ETC. -
APPEAL

8010-3 LENGTH OF BRIEFS - APPEAL V
8011-1 MOTION, RESPONSE, REPLY - APPEAL C

8011-2 DETERMINATION OF PROCEDURAL
MOTION - APPEAL

8011-3 DETERMINATION OF MOTION - APPEAL

8011-4 EMERGENCY MOTION - APPEAL
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PART VIII, Cont'd.

L ~Uni-form Local
Rule Number aTopic

8011-5 POWER OF SINGLE JUDGE TO
ENTERTAIN MOTIONS

8012-1 ORAL ARGUMENT - APPEAL

8013-1 DISPOSITION OF APPEAL

8014-1 COSTS - APPEAL

L 8015-1 MOTION FOR REHEARING

8016-1 ENTRY OF JUDGMENT BY CLERK
8016-2 NOICE:OF DISTRICT COURT OR BAP

8016-2 NOTICE OF ORDER OR JUDGMENT O
APPEAL

8016-3 RETURN OF RECORD ON APPEAL

8017-1 STAY PENDING APPEAL TO COURT
OF APPEALS

Lt 8018-1 LOCAL RULES OF CIRCUIT JUDICIAL
COUNCIL OR DISTRICT COURT

8019-1 SUSPENSION OF PART VIII,
FED.R.BANKR.P.

8020-1 DAMAGES AND COSTS FORV FRIVOLOUS APPEAL,

8070-1 DISMISSAL OF APPEAL BY COURT
FOR NON-PROSECUTION

L

L
lo

L

L



ALPHABETICAL LIST OF LOCAL RULE TOPICS AND UNIFORM LOCAL RULE NUMBERS

Local-Rule Topic Uniform Local Rule Number

ABANDONMENT 6007-1

LjABSTENTION 5011-2

ACCEPTANCE/REJECTION OF PLANS 3018-2 P
ADDRESS OF DEBTOR 4002-2

ADVERSARY PROCEEDINGS - GENERAL 7001-1

ALTERNATIVE DISPUTE RESOLUTION (ADR) 9019-2

AMENDMENTS TO LISTS & SCHEDULES 1009-1 7
AMENDMENTS TO PLANS
(See "Ch. 11 - ," "Ch. 13 -

APPEALS 8001-1 ff. (See Appendix) K
APPRAISERS & AUCTIONEERS 6005-1

ASSIGNMENT OF ADVERSARY PROCEEDINGS 7040-1

ASSIGNMENT OF CASES 1073-1

ATTORNEYS - ADMISSION TO PRACTICE 2090-1

ATTORNEYS - DISCIPLINE & DISBARMENT 2090-2

ATTORNEYS - DUTIES 9011-1

ATTORNEYS - NOTICE OF APPEARANCE 9010-1

ATTORNEYS - WITHDRAWALS 2091-1 V
AUTOMATIC STAY - RELIEF FROM 4001-1

AUTOMATIC STAY - VIOLATION OF 4071-1

BALLOTS - VOTING ON PLANS 3018-1

BANKRUPTCY ADMINISTRATORS 9035-1

BRIEFS & MEMORANDA OF LAW 9013-2

CALENDARS & SCHEDULING 5070-1

CAPTION - PAPERS, GENERAL 9004-2
(See also "Petition-Caption")

CASH COLLATERAL 4001-2 K
CERTIFICATE OF SERVICE - APs 7005-1 r
CERTIFICATE OF SERVICE - MOTIONS 9013-3

CHAPTER 11 - AMENDMENTS TO PLANS 3019-1

.
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Local Rule Topic Uniform Local Rule Number

L, CHAPTER 11 - CONFIRMATION 3020-1

CHAPTER 11 - GENERAL 2081-1

CHAPTER 11 - PLAN 3016-1

CHAPTER 11 - SMALL BUSINESS CASES, 1020-1
GENERAL

CHAPTER 12 - GENERAL 2082-1

CHAPTER 13 - AMENDMENTS TO PLANS 3015-2

CHAPTER 13 - CONFIRMATION 3015-3.

CHAPTER 13 - GENERAL 2083-1

CHAPTER 13 - PAYMENTS 3070-1

CHAPTER 13 - PLAN 3015-1

CHAPTER 9 2080-1

CLAIMS & EQUITY SECURITY 3001-1
INTERESTS - GENERAL

CLAIMS - OBJECTIONS 3007-1

CLAIMS - RECONSIDERATION 3008-1

CLAIMS - WITHDRAWAL 3006-1

CLASS ACTION 7023-1

CLERK - DELEGATED FUNCTIONS OF 5075-1

CLERK - GENERAL/AUTHORITY 5003-1

CLERK - OFFICE LOCATION/HOURS 5001-2

COMMITTEES 2071-1

COMPENSATION OF PROFESSIONALS 2016-1

CONTEMPT 9020-1

CONTINUANCE 5071-1

CONVERSION - REQUEST FOR/NOTICE OF 1017-1

CONVERSION - PROCEDURE FOLLOWING 1019-1

COPIES, HOW TO ORDER 5078-1

CORE/NON-CORE DESIGNATION 7008-1r (Complaint)



3Local Rule Topic Uniform Local Rule Number

CORE/NON-CORE DESIGNATION 7012-1
(Responsive Pleading)

CORPORATIONS 1074-1

COSTS - TAXATION/PAYMENT 7054-1

COURT ADMINISTRATION 5001-1

COURT PAPERS - REMOVAL OF 5003-2 1t

COURT REPORTING 5076-1

COURTROOM DECORUM 5072-1 K
COVER SHEET 7003-1

DEBTOR - DUTIES 4002-1

DEBTOR-IN-POSSESSION-DUTIES 2015-2

DEFAULT - FAILURE TO PROSECUTE 7055-1

DEFINITIONS 9001-1

DEPOSITIONS & EXAMINATIONS 2004-1

DEPOSITIONS & EXAMINATIONS - APs 7027-1

DISCHARGE HEARINGS 4004-1

DISCHARGEABILITY COMPLAINTS 4007-1

DISCLOSURE STATEMENT - APPROVAL 3017-1

DISCLOSURE STATEMENT - GENERAL 3016-2

DISCOVERY - GENERAL 7026-1 K
DISMISSAL OR SUSPENSION - CASE 1017-2

OR PROCEEDINGS

DIVIDENDS - CHAPTER 7 3009-1

DIVIDENDS - SMALL 3010-1

DIVIDENDS UNDER PLAN (Ch. 11) 3021-1 J

DIVISIONS - BANKRUPTCY COURT 1071-1

ELECTRONIC FILING 5005-2 -JV

EMERGENCY ORDERS 9077-1

EMPLOYMENT OF PROFESSIONALS 2014-1

ESTATE ADMINISTRATION 2070-1

L

r
£



L Local Rule Topic Uniform Local Rule Number

EX PARTE CONTACT 9003-1

L EXECUTORY CONTRACTS 6006-1

EXEMPTIONS 4003-1

EXHIBITS 9072-1

FEES - FORM OF PAYMENT 5081-1

L FEES - GENERAL 5080-1

r FEES - INSTALLMENT PAYMENTS 1006-1

4 FILING OF DISCOVERY MATERIALS 7005-2

L FILING PAPERS - NUMBER OF COPIES 5005-2

FILING PAPERS - REQUIREMENTS 5005-1

FILING PAPERS - SIZE OF PAPERS 5005-3

L FINAL REPORT/DECREE 5009-1

FINAL REPORT/DECREE (Ch. 11) 3022-1L FINDINGS & CONCLUSIONS 7052-1

FORMS *9009-1

HEARINGS 9,075-1

INJUNCTIONS 7065-1

I INSURANCE 4070-1

INTERVENTION 7024-1

INVESTMENT OF ESTATE FUNDS 5095-1

JOINT ADMINISTRATION/CONSOLIDATION 1015-1

L JUDGES - VISITING & RECALLED 5090-1

JUDGMENTS - PAYMENT OF 7069-1

JUDGMENTS & ORDERS - ENTRY OF 9021-1

JUDGMENTS & ORDERS - NOTICE OF 9022-1

L JURY TRIAL 9015-1

JURISDICTION 1070-1

LIEN AVOIDANCE 4003-2



Local Rule ToPic Uniform Local Rule Number

LISTS, SCHEDULES, & STATEMENTS 1007-3

LOCAL RULES - DISTRICT COURT 9029-3

LOCAL RULES - GENERAL 9029-1 Ad

LOCAL RULES - GENERAL ORDERS 9029-2 L
MAILING - LIST OR MATRIX 1007-2

MEETING OF CREDITORS & 2003-1 Li
EQUITY SECURITY HOLDERS

MOTION PRACTICE 9013-1

MOTION PRACTICE (in APs) 7007-1

NOTICE TO CREDITORS & 2002-1
OTHER INTERESTED PARTIES K I

NOTICE TO OTHER COURTS 2072-1

NOTICE TO UNITED STATES OR 2002-2 by
FEDERAL AGENCY

OBJECTIONS - TO DISCHARGE 4004-2 [
OBTAINING CREDIT 4001-3

ORDERS - EFFECTIVE DATE 9021-2

ORDERS - PROPOSED 9074-1

PETITION - CAPTION 1005-1 [
PETITION - INVOLUNTARY 1010-1

PETITION - PARTNERSHIP 1004-1

PHOTOGRAPHY, RECORDING 5073-1
DEVICES & BROADCASTING

PLACES OF HOLDING COURT 1072-1 [7
POWER OF ATTORNEY 9010-2

PRE-TRIAL PROCEDURES 7016-1

PRO SE PARTIES 9011-2

REAFFIRMATION 4008-1
Li

REDEMPTION 6008-1

REGISTRY FUND 7067-1 L
RELATED CASES 1015-2

V
-31



Local Rule Topic Uniform Local Rule Number

REMOVAL/REMAND 9027-1

L REOPENING CASES 5010-1

SALE OF ESTATE PROPERTY 6004-1

> SANCTIONS 9011-3

SEAL OF COURT 5092-1

SERVICE OF PROCESS 7004-1

SETTLEMENTS & AGREED ORDERS 9019-1

SIGNATURES 9011-4

SIGNATURES - JUDGES 5091-1

L STATEMENT OF INTENTION 1007-3

STIPULATIONS 9073-1

L SUBPOENAS 9016-1

SUMMARY JUDGMENT 7056-1

F SUMMONS 7004-2

TAX RETURNS & TAX REFUNDS 6070-1

L TELEPHONE CONFERENCES . 9076-1

TIME PERIODS 9006-1

TRANSCRIPTS 5077-1

TRANSFER OF CASES 1014-1

L TRUSTEES - BONDS/SURETY 2010-1

TRUSTEES - CHAPTER 12 2015-4

L TRUSTEES - CHAPTER 13 2015-5

TRUSTEES - GENERAL 2015-1

L TRUSTEES - REPORTS & 2015-3
DISPOSITION OF RECORDS

C TRUSTEES & EXAMINERS (Ch. 11) 2007.1-1

UNCLAIMED FUNDS 3011-1

e UNCONSTITUTIONALITY, CLAIM OF 7024-2

L UNITED STATES AS A CREDITOR 2002-3
OR PARTY



Local Rule Topic Uniform Local Rule Number

UNITED STATES TRUSTEE 2020-1

VALUATION OF COLLATERAL 3012-1

VENUE - CHANGE OF 1014-2

WITHDRAWAL OF REFERENCE 5011-1

WITNESSES 9016-2

L

LI,

J

J

Li

F

L



APPENDIX OF UNIFORM LOCAL RULE NUMBERS FOR BANKRUPTCY APPEALS

t Topic Uniform Local Rule Number

COMPLETION OF RECORD - APPEAL 8007-1

L COSTS - APPEAL 8014-1

DAMAGES AND COSTS FOR FRIVOLOUS 8020-1
L APPEAL

DDESIGNATION OF RECORD - APPEAL 8006-1

t DDETERMINATION OF MOTION - APPEAL 8011-3

DETERMINATION OF PROCEDURAL 8011-2
C MOTION - APPEAL

L DISMISSAL OF APPEAL BY COURT FOR 8071-1
NON-PROSECUTION

V DISMISSAL OF APPEAL (Voluntary) 8001-2

DISPOSITION OF APPEAL 8013-1

L DOCKETING OF APPEAL 8007-3

ELECTION FOR DISTRICT COURT 8001-3
DETERMINATION OF APPEAL

L EMERGENCY MOTION - APPEAL 8011-4

ENTRY OF JUDGMENT BY CLERK 8016-1
OF DISTRICT COURT OR BAP

FILING PAPERS - APPEAL 8008-1

^ FORM OF BRIEFS - APPEAL 8010-1

LENGTH OF BRIEFS - APPEAL 8010-3

r LOCAL RULES OF CIRCUIT JUDICIAL 8018-1
Lr COUNCIL OR DISTRICT COURT

MANNER OF SERVING PAPERS - 8008-3
APPEAL

L MOTION FOR LEAVE TO APPEAL 8003-1

V MOTION FOR REHEARING - APPEAL 8015-1

i MOTION, RESPONSE, REPLY - APPEAL 8011-1

L NOTICE OF APPEAL 8001-1

NOTICE OF ORDER OR JUDGMENT - 8016-2
APPEALUw
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PART VIII, Cont'd.

Topic Uniform Local Rule Number

ORAL ARGUMENT - APPEAL 8012-1

POWER OF A SINGLE JUDGE TO 8011-5
ENTERTAIN MOTIONS

PROOF OF SERVICE OF FILED PAPERS - 8008-4
APPEAL

RECORD FOR PRELIMINARY HEARING - 8007-4 L.
APPEAL

REPRODUCTION OF STATUTES, ETC. - 8010-2
APPEAL

RETURN OF RECORD ON APPEAL 8016-3

SERVICE OF ALL PAPERS REQUIRED - 8008-2
APPEAL

SERVICE OF NOTICE OF APPEAL 8004-1
LJ

STAY PENDING APPEAL 8005-1

STAY PENDING APPEAL TO COURT 8017-1 C

OF APPEALS L

SUSPENSION OF PART VIII, 8019-1
FED.R.BANKR.P. L

TIME FOR FILING APPEAL 8002-1

TIME FOR FILING APPENDIX TO 8009-2 C

BRIEF - APPEAL

TIME FOR FILING BRIEFS - APPEAL 8009-1

TRANSMISSION OF RECORD - APPEAL 8007-2

LX,'

LJ

LJ

cF
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APPENDIX B

L.
OFFICIAL BANKRUPTCY FORMS

E No. 6 ("Schedule E -- Creditors Holding
Unsecured Priority Claims")
and No. 10 ("Proof of Claim").
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L Te-- 1ZFORm he 4,

In Re C Case No.
Debtor (if known)

E SCHEDULE E - CREDITORS HOLDING UNSECURED PRIORITY CLAIMS

A complete list of claims entitled to priority, listed separately bytype of priority, is to be set forth on the sheets provided. Only holders
of unsecured claims entitled to priority should be listed in this schedule. In the boxes provided on the attached sheets, state the name and
mailing address, including zip code, and account number, if any, of all entities holding priority claims against the debtor or the property of
the debtor, as of the date of the filing of the petition.

Li If any entity other than a spouse in a joint case may be jointly liable on a claim, place an "XW in the column labeled "Codebtor," include
the entity on the appropriate schedule of creditor, and complete Schedule H-Codebtors. If a joint petition is filed, state whether husband,

C wife, both of them or the marital community may be liable on each claim by placing an `H,""W,TJ, or "C- in the column labeled "Husband,L Wife, Joint, or Community."

If the claim is contingent, place an WX" in the column labeled "Contingent." If the claim is unliquidated, place an 'X" in the column
labeled "Unliquidated." If the claim is disputed, place an 'X" in the column labeled "Disputed." (You may need to place an "X" in more thanL one of these three columns.)

Report the total of claims listed on each sheet in the box labeled "Subtotal" on each sheet. Report the total of all claims listed on this
Schedule E in the box labeled 'Total" on the last sheet of the completed schedule. Repeat this total also on the Summary of Schedules.

O Check this box if debtor has no creditors holding unsecured priority claims to report on this Schedule EFK
TYPES OF PRIORITY CLAIMS (Check the appropriate box(es) below if claims in that category are listed on the attached sheets)

a Extensions of credit in an involuntary case

Claims arising in the ordinary course of the debtor's business or financial affairs after the commencement of the case but before the earlier
of the appointment of a trustee or the order for relief. 11 U.S.C. § 507(a)(2).

El Wages, salaries, and commissions

L Wages, salaries, and commissions, including vacation, severance, and sick leave pay owing to employees and commissions owing to qualifying
independent sales representatives up to $4000* per person earned within 90 days immediately preceding the filing of the original petition,r or the cessation of business, whichever occurred first, to the extent provided in 11 U.S.C. § 507(a)(3).

L1 Contributions to employee benefit plans

Money owed to employee benefit plans for services rendered within 180 days immediately preceding the filing of the original petition, or
the cessation of business, whichever occurred first, to the extent provided in 11 U.S.C. § 507(a)(4).

L Loll Certain farmers and fishermen

Claims of certain farmers and fishennen, up to $4000* per farmer or fisherman, against the debtor, as provided in 11 U.S.C. § 507(a)(5).

El Deposits by individuals

Claims of individuals up to $1,800* for deposits for the purchase, lease, or rental of property or services for personal, family, or householdr use, that were not delivered or provided. 11 U.S.C. § 507(a)(6).



In Re - Case No._ _ _ _

Debtor (if known)

Alimony, Maintenance, or Support

Caims of a spouse, former spouse, or child of the debtor for alimony, maintenance, or support, to the extent provided in 11 U.S.C. 7
§ 507(a)(7).

O Taxes and Certain Other Debts Owed to Governmental Units

Taxes, customs duties, and penalties owing to federal, state, and local governmental units as set forth in 11 U.S.C. § 507(a)(8).

EL Commitments to Maintain the Capital of an Insured Depository Institution Li

Claims based on commitments to the FDIC, RTC, Director of the Office of Thrift Supervision, Comptroller of the Currency, or Board
of Governors of the Federal Reserve System, or their predecessors or successors, to maintain the capital of an insured depository institution.
11 U.S.C.§ 507 (a)(9).

* Amounts are subject to adjustment on April 1,1998, and every three years thereafter with respect to cases commenced on or after the date
of adjustment. 7

L

F-

continuation sheets attached

LJ

LE



K BIO (official Form 10)
(Rev. 12/94)

United States Bankruptcy CourtE District of_____________f PROOF OF CLAIM
In re (Name of Debtor) Case Number

NOTE: This form should not be used to make a claim for an administrative expense arising after the commencement of
the case. A "request" for payment of an administrative expense may be filed pursuant to 11 U.S.C. § 503.

Name of Creditor M Check box if you are aware that any-L (The person or other entity to whom the debtor owes money or property) one else has filed a proof of claim
L relating to your claim. Attach copy of

Name and Address Where Notices Should be Sent statement giving particulars.

El Check box if you have never received
any notices from the bankruptcy court
in this case.

g Check box if the address differs from
the address on the envelope sent to THIS SPACE IS FOR

Telephone No. you by the court. COURT USE ONLY

ACCOUNT OR OTHER NUMBER BY WHICH CREDITOR IDENTIFIES DEBTOR: El replaces
Check here if this claim D1 amends a previously filed caim, dated:

L 1. BASIS FOR CLAIM

1- Goods sold [ Retiree benefits as defined in 11 U.S.C. § 1114(a)
El Services perfomed E Wages, salaries, and compensation (Fill out below)
L Money loaned Your social security number
1 Personal injury/wrongful death Unpaid compensation for services performed
[ Taxes from to
El Other (Describe briefly) (date) (date)

2. DATE DEBT WAS INCURRED 3. IF COURT, JUDGMENT, DATE OBTAINED:

L 4. CLASSIFICATION OF CLAIM. Under the Bankruptcy Code all claims are classified as one or more of the following: (1) Unsecured nonpriority,
(2) Unsecured Priority, (3) Secured. It is possible for part of a claim to be in one category and part in another.
CHECK THE APPROPRIATE BOX OR BOXES that best describe your claim and STATE THE AMOUNT OF THE CLAIM AT TIME CASE FILED.

i SECURED CLAIM $ 17_ Wages, salaries, or commissions (up to $4000),' earned not more than 90
L> Attach evidence of perfection of security interest days before filing of the bankruptcy petition or cessation of the debtor's busi-

Brief Description of Collateral: ness, whichever is earlier-lI U.S.C. § 507(a)(3)
7 3l Real Estate 3 Motor Vehicle El Other (Describe briefly) Dl Contriibutions to an employee benefit plan-1I U.S.C. § 507(a)(4)

Amount of arrearage and other charges at time case filed included in E Up to $1,800' of deposits toward purchase, lease, or rental of property or
secured claim above, if any $ __ services for personal, family, or household use-1i U.S.C. § 507(a)(6)

E UNSECURED NONPRIORITY CLAIM $ _ Alimony, maintenance, or support owed to a spouse, former spouse, or child-
A claim is unsecured if there is no collateral or lien on property of the 11 U.S.C. § 507(a)(7)
debtor securing the claim or to the extent that the value of such prop- El Taxes or penalties of governmental units-1i U.S.C. § 507(a)(8)
erty is less than the amount of the claim.

In pih P Sapplcabipalaga 11U 4S a. § 697:(ii)L E UNSECURED PRIORITY CLAIM $ ' Amounts are subject to adjustment on 4/1/98 and every 3 years thereatr wit
Specify the priority of the claim. respect to cases commenced on or after the date of adjustment.

5. TOTAL AMOUNT OF
CLAIM AT TIME $ $ $ $
CASE FILED: (Unsecured) (Secured) (Priority) (Total)

[E Check this box if claim includes charges in addition to the principal amount of the claim. Attach itemized statement of all additional charges.

6. CREDITS AND SETOFFS: The amount of all payments on this claim has been credited and deducted for the purpose of THIS SPACE IS FORL making this proof of claim. In filing this claim, claimant has deducted all amounts that claimant owes to debtor. COURT USE ONLY

7. SUPPORTING DOCUMENTS: Attach copies of supportino documents, such as promissory notes, purchase orders,
invoices, itemized statements of running acocunts, contracts, court judgments, or evidence of security interests. If the
documents are not available, explain. If the documents are voluminous, attach a summary.

lb 8. TIME-STAMPED COPY: To receive an acknowledgement of the filing of your claim, enclose a stamped, self-addressed
envelope and copy of this proof of claim.

P Date Sign and print the name and tiole, if any, of the ireditor or other person
t ~~~~~~~~~~~authorized to file this claim (attach copy of power of attorney, if any)

I, ~~~Penalty for presenting fraudulent claim: Fine of up to $500,000 or imprisonment for up to 5 years, or both. 18 U.S.C. §§ 152 and 3571.
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ADVISORY COMMITTEE ON BANKRUPTCY RULES

Meeting of September 7-8, 1995

DRAFT Portland, Oregon DRAFT
Minutes

L The Advisory Committee met at the Portland Marriott Hotel.
The following members were present:

7' Bankruptcy Judge Paul Mannes, Chairman
District Judge Adrian G. Duplantier
District Judge Eduardo C. Robreno
Honorable Jane A. Restani, United States Court

of International Trade
Bankruptcy Judge Donald E. Cordova
Bankruptcy Judge Robert J. Kressel
Bankruptcy Judge James W. Meyers
Professor Charles J. Tabb
R. Neal Batson, Esquire
Kenneth N. Klee, Esquire U
J. Christopher Kohn, Esquire, United States

Department of Justice
x Leonard M. Rosen, Esquire

Gerald&K. Smith, Esquire
Henry J. Sommer, Esquire
Professor Alan N. Resnick, Reporter

Li Circuit Judge Alice M. Batchelder was unable to attend. District
Judge Thomas S. Ellis, III-, liaison to the Committee from the
Committee on Rules of Practice and Procedure, also was unable to
attend.

District Judge Alicemarie H. Stotler, chair of the Committee
on Rules of Practice and Procedure ("Standing Committee"),
attended the meeting. Peter G. McCabe, Assistant Director of the
Administrative Office of the United States Courts
("Administrative Office") and Secretary to the Standing
Committee, also attended.

The following additional persons attended all or part of the

L meeting: District Judge Paul A. Magnuson, Chair, Committee on the
Administration of the Bankruptcy System; Kevyn Orr, Deputy
Director, Executive Office for United States Trustees; Richard G.
Heltzel, Clerk, United States Bankruptcy Court for the Eastern
District of California; Patricia S. Channon, Bankruptcy Judges
Division, Administrative Office of the United States Courts; Mark
D. Shapiro, Rules Committee Support Office, Administrative Office
of the United States Courts; and Elizabeth C. Wiggins, Federal
Judicial Center.
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The following summary of matters discussed at the meeting C
should be read in conjunction with the various memoranda and
other written materials referred to, all of which are on file in
the office of the Secretary to the Committee on Rules of Practice
and Procedure. Unless otherwise indicated, all memoranda Li
referred to are included in the agenda book for the meeting.

Votes and other action taken by the Advisory Committee and
assignments by the Chairman appear in bold. 6

Introductory Items F

The Committee approved the minutes of the March 1995 meeting

subject correction on page 24 of the title of the periodical

mentioned there to "American Bankruptcy Law Journal."

The Chairman and the Reporter briefed the Committee on

actions taken at the July 1995 meeting of the Standing Committee.

Both the preliminary drafts and the final drafts of proposed

amendments to the bankruptcy rules were approved. With respect

to the amendments to Rule 5005 concerning electronic filing, the

Standing Committee approved use of the word "document" in the

bankruptcy rule, as requested by the Committee, even though the

other advisory committees are using the word "paper." The

Committee preferred the broader "document" in recognition that

some material filed electronically may never exist in paper form

and to clarify that such material will be available for public

access under § 107 of the Bankruptcy Code.,

Another matter discussed at the Standing Committee meeting

was the appropriate title for Committee Notes. A question had L
arisen concerning whether these should be titled Advisory

Committee Notes, or whether they should be considered Standing

Committee Notes, because the Advisory Committees report to the

Standing Committee, which can approve or not approve any

Committee Note. The Reporter stated that these notes presesntly

are titled Committee Notes, but some publishers re-title them as

Advisory Committee Notes. Professor Resnick also said that the L

L
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[ Supreme Court orders prescribing rules do not include the

Committee Notes. Judge Stotler said that she is not very

concerned about nomenclature, but believes that if the Standing

Committee changes a rule, the Committee Note should go back to

the Advisory Committee for any rewriting. Professor Resnick,

L however, raised the point that there may not be sufficient time

to do that if the Standing Committee changes the rule after the

L public comment period. Rather, the rule must be forwarded almost

immediately to the Judicial Conference. Judge Stotler said she

would like to establish as a standard procedure: 1) rewrite of

the Committee Note by the Chairman and Reporter of the Advisory

7 Committee, 2) fax of revised Committee Note to the Advisory

L Committee members for their approval, and 3) fax of approved

rewrite to the Standing Committee. There was no objection to the

proposed procedure.

In connection with the Standing Committee's recent Self-

Study, Judge Stotler distributed to the Committee copies of an

issues summary questionnaire and invited the members to use it to

evaluate the recommendations. The Committee also discussed[ several of the recommendations.

Several members expressed reservations about any

L recommendation that, in the name of supporting diversity in

committee membership, would seem to be advising the Chief Justice

on how appointments should be made. Several members noted that

the Chief Justice already appears to be appointing people of

diverse characteristics and backgrounds, and the consensus was

that the recommendation is both unnecessary and inappropriate.

The Committee discussed at length the circulation of

materials among the members by the Reporter and by the Rules

Committee Support Office. Mr. McCabe mentioned that the rules

office soon may have the capacity to receive suggestions from the

L public by e-mail. The Reporter stated that, if suggestions were
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to be accepted in this form and a large volume of messages are C

received, reporters may need to be authorized to exercise some Lj

discretion concerning them. A reporter currently has to address C

every letter received, he said, and to require a reporter to

draft a full memorandum and response to every suggestion received

by e-mail might be unduly burdensome, depending on the number of L

messages received.

H
Several methods of screening and prioritizing suggestions

were discussed, with a view toward enabling a committee to better

control the use of its reporter's energies and the limited time

for meetings. These included circulating suggestions

tentatively, with two or three "for" votes needed to bring a

suggestion to the agenda for a meeting, having a "miscellaneousH

day" every other year, and increased telephone and facsimile

communication among the members between meetings, so that meeting

time can be spent on matters of strategy and substance. H
Judge Stotler said she thought the current procedural rules

of the rules committees would permit the Committee to adopt any

of these strategies. Mr. Klee cautioned that the Committee needs H
to be careful, in any procedure it adopts, not to violate any

applicable open meeting rule. The Reporter observed that the use

of subcommittees has worked very well for the Committee, enabling

it to use its meeting time well. In closing, he stressed that

sometimes a suggestion that is non-meritorious in itself can lead

the Committee to a needy area.

Rules

Uniform Local Rule Numbering, Rule 9029. At the March 1995 C

meeting, the Committee approved a uniform local rule numbering LJ
system subject to certain modifications to be implemented, n

including the addition of cross-references. Ms. Channon and

Professor Resnick explained that the Committee's intentions

regarding the modifications had been unclear. That was the
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reason for returning the proposed numbering system, with all

modifications in place, to the Committee for further approval.

The proposal as resubmitted also contained further improvements

L suggested by the subcommittee on local rules. The Committee

discussed what the policy should be when a district promulgates a

new rule or cannot fit one of its existing rules into the

prescribed numbering system. Ms. Channon stated that such

L problems likely would be rare because the system was derived from

analysis of all existing local rules. If the situation were to

L arise, the attorneys in the Bankruptcy Judges Division of the
v Administrative Office, all of whom are familiar with the

P-1t numbering system, would be available to assist a district in

L assigning a uniform number. Professor Tabb suggested adding a

"catchall" number such as 9999-1 for those few rules that do not

fit any existing topic. The Committee requested that the

subcommittee add to the draft of the memorandum that will

accompany the numbering system explicit instructions to the

districts concerning rules that do not seem to fit and stating

that a district is welcome to add any further cross-references it
L deems helpful within the numbering system. A motion to approve

L- the uniform local rule numbering system, to include in it the

material (bracketed in the draft) directing use of the topic

names as well as the numbers, to recommend that the alphabetical

list of topics accompany the numbering system, to recommend that

districts be given at least one year to convert their rules to

V the system, to designate the Bankruptcy Judges Division to

provide technical support and advice during the conversion

process, and to authorize the subcommittee to make minor changes

to the system as may be necessary carried by a vote of 11 - 2.

L Rule 7062. The Reporter recited the background, including

the potential for undesirable unintended consequences if the

amendments approved in March 1995 were to become the rule, and

the problems that Rule 7062 presents with respect to contested

L matters and confirmation orders. Some members noted that Rule

L.
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62, Fed.R.Civ.P., stays only execution and proceedings to enforce

a judgment and suggested that application of Rule 7062 to 1J

contested matters was largely harmless, because,"execution"

rarely would occur in a contested matter. As an alternative to V
the amendments originally proposed, Judge Kressel had suggested

limiting Rule 7062 to adversary proceedings by amending Rule 9014

to delete mention of Rule 7062. Mr. Klee, however, said he still

was troubled by the fact that Rule 7001 requires an adversary V
proceeding for obtaining "equitable relief," even though

confirmation orders often grant equitable relief without an V
adversary proceeding>. Mr. Batson said the growing list of

exceptions in Rule 7062 and proposals to add more arise from the

perceived need to move things along in a bankruptcy case and the

difficulty ofobtaining a stay. Chairman Mannes said he thought

there was a consensus that Rule 7062 ought to be pared down, V
although the specifics of how to accomplish that and address both

the issue of the effective date of orders and the preservation of K
appellate rights were not clear. He stated his intention to

appoint a subcommittee to work out proposals for the Committee's

consideration. Judge Restani asked whether there was consensus

on shifting the burden to create a 10-day stay of the p
effectiveness of all orders. Judge Robreno asked whether

imposing such a stay would take away discretion which a judge now

has: an order is effective upon docketing,,although not

enforceable for ten days, but a judge can always provide for a

stay of effect. Staying the effectiveness of all orders would 7
affect injunctions also, he added. A non-binding vote disclosed

three members in favor of orders being effective immediately (as

a default) and seven in favor of delayed effect (as a default).

Judge Mannes appointed Judge Kressel to serve as chair of a C

subcommittee to work on these issues with Mr. Batson, Mr. Smith,

Mr. Kohn, Mr. Sommer, and Mr. Klee to serve as members.

Rule 3010. The Reporter said his memorandum on the

suggestion to amend this rule needed correcting in one respect. p
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The memorandum states that unclaimed money in a bankruptcy case

escheats to the government after five years. In fact, although

the money is paid into the United States Treasury, it never

escheats because it remains subject to claim by the owner. The

legislative history to section 347 of the Code, however,

erroneously states that escheat occurs.

Mr. Klee stated that he previously had suggested providing

for a minimum amount of a distribution check in a chapter 11

case, as the present rule covers only cases under chapters 7 and

13. At that time, the Committee had requested him to reserve his

suggestion until other amendments to the rule were being

considered. He asked that, if any of the suggested changes were

approved, his proposal concerning chapter 11 cases also be

considered.

The suggestion to raise from $5 to $30 the minimum amount

for which a chapter 7 trustee must write a distribution check to

a creditor was made by the Bankruptcy Judges Advisory Committee,

but there was no documentation concerning the assertions that it

costs more than $5 to issue the check and that creditors do not

want to receive such small amounts. Mr. Orr said the cost of

issuing a check varies greatly and depends on the efficiency of

the individual trustee. Mr. Heltzel stated that while raising

the amount might lessen the work of a trustee, it would create

more work for the clerk, who would spend much more time than at

present processing requests from creditors who want their money.

A motion not to amend the rule carried, 11 -- 0.

A similar suggestion to raise the minimum amount-of a check

to be issued by a standing chapter 13 trustee from $15 to $45

failed for want of a motion. Some members noted that a chapter

13 trustee issues monthly checks, and that the rule provides for

amounts due a creditor to accrue until the minimum is satisfied.
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Rule 3015(f). The Bankruptcy Judges Advisory Committee also K
suggested that Rule 3015(f) establish a deadline of two days L
prior to the hearing on confirmation of a chapter 13 plan for

filing an objection to confirmation. Presently, the rule'simply

requires that an objection be filed "before confirmation," and

the Reporter stated that it is intended to afford the greatest X

flexibility to the districts. Some districts hold confirmation

hearings on the same day as a chapter 13 debtor's § 341 meeting, a
and the two days recommended by the judges would -- in those

districts -- deprive creditors of the opportunity to examine the

debtor prior to the deadline for filing an objection. Professor

Resnick said nothing in the rule prevents a court from setting a

reasonable deadline. A motion to take no action carried by a W

vote of 11-0. r

Rule 9014. The Bankruptcy Judges Advisory Committee

suggested that Rule 9014 should be amended to make Rule 7005

applicable in adversary proceedings. The purpose would be to

permit service of pleadings filed subsequent to the motion to be 7
served on the party's attorney rather than on the party. The

Committee referred this suggestion to-its subcommittee on long C

range planning, which is working on a comprehensive proposal for

rules governing motion practice in bankruptcy.

Rule 3017(d). Mr. Klee had suggested that the rule be 7
amended to authorize the court, in its discretion, to order that

ballots and copies of the plan and disclosure statement not be

mailed to an impaired class of creditors. Mr. Klee had stated L
that this would allow a plan proponent who intended to "go

straight to cramdown" to save expenses. Mr. Klee had noted F
further that certain creditors which the plan proponent formerly

could have treated as unimpaired --- and thereby avoided

providing them with voting materials --- no longer are considered t
unimpaired since enactment of the 1994 amendments to the Code.

The Reporter stated the background of the proposal and said there F
L
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appeared to be a question whether the proposal would conflict

with a creditor's right under section 1126(a) of the Code to

"accept or reject a plan." After discussion, a motion to take no

action carried by a vote of 7 - 3.

Rule 3002. Mr. Sommer had suggested that the rule be

amended to require a creditor filing a late claim to serve copies

on the debtor and the trustee. The suggestion was discussed at

the March 1995 meeting but not resolved. Subsequently, two

attorneys had written separately to suggest that a creditor be

required to serve a copy of any claim on the debtor and debtor's

attorney, regardless of whether the claim were timely or tardily

filed, and further suggesting that failure to make service be

grounds for disallowance. The Reporter stated that, although

L there should be some consequence for failing of meet a

requirement of a rule, establishing disallowance as a penalty

C probably would violate the Rules Enabling Act by altering a

substantive right created by the Bankruptcy Code. A motion to

L take no action carried 9 - 2.

r Rules 1019(1)(B) 2003(d). 4004(b), 4007(c) and 4007(d).

L These rules currently provide that a party may obtain reliefby a

motion "made" before the specified deadline. Professor Tabb had

suggested that the word "made" should be changed to "filed"

throughout the rules. After analyzing the rules in question, the

Reporter said he had drafted amendments making the suggested

change in four rules in which it appeared that the motion

typically would be made in writing and concerning which the rules

specify a deadline. In Rule 1019(1)(B), however, where the

Li subject matter suggested that the motion often might be made

orally, the Reporter had drafted an amendment providing for

either an oral motion or a written motion filed before the

go deadline. Although there are other rules in which the word

"made" is used in connection with a motion, no amendments were

Li proposed because the provision in which "made" is used does not



10 r
relate to a time limit. The Reporter's draft also included K
stylistic changes and conformed Rule 2003(d) to proposed

amendments to Rule 2007.1 on election of a chapter 11 trustee. A

motion to adopt the Reporter's drafts carried by a vote of 11 -

2. A member inquired why the draft of proposed amendments to

Rule 2003(d) used the phrase "the presiding officer" on line 12,

rather than the "United States trustee" consistently throughout.

The Reporter said that "United States trustee" should be used for

consistency and the consensus of the Committee was to substitute

"United States trustee" for "presiding officer" in line 12.

Rule 3008. Professor Lawrence P. King had suggested

amending the rule to state explicitly that the court may deny a LJ
motion to reconsider the allowance or disallowance of a claim

without notice and a hearing. Professor King had said an Li

amendment would clarify the original intent that notice and a

hearing are required only if the motion to reconsider is granted

and the judge plans to consider the merits of the allowance or

disallowance. A motion to take no action carried 7 - 3.
L

Rule 1003. Bankruptcy Judge S. Martin Teel, Jr., had

suggested amendments to the rule to address the situation when

three creditors have filed the petition, but the debtor avers

that the claim of one or more of them is disputed or contingent.

Judge Teel also suggested that a debtor averring the existence of

12 or more creditors be required to state on the list of H
creditors whether any of their claims are contingent or disputed.

A motion to take no action carried by a vote of 8 - 2.

Rule 2004(c). Bankruptcy Judge Charles E. Matheson had

suggested that Rule 2004 be amended, because he thinks it is not

clear in the current rule whether a court can order the

examination of a nondebtor to be held outside the judicial L

district of the court issuing the order (or more than 100 miles

from where the court sits). The Reporter said he did not agree L

F
L
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that the rule is unclear on that point, but had discovered a

mismatch between Rule 2004(c) and Federal Rule of Civil Procedure

45 concerning the issuance-of a subpoena for the examination.

(Fed. R. Civ. P. 45 is applicable through Rule-9016, which

governs issuance of a subpoena in a bankruptcy proceeding.)

Professor Resnick had drafted proposed amendments covering both

matters. After discussion, the Committee altered the final

sentence of the proposed draft to more closely track Fed. R. Civ.

P. 45(a) concerning who can issue a subpoena and to make it clear

that an attorney who is admitted either in the district in which

the examaination is to take place or in the district where the

case is pending can issue, the subpoena in the name of the court

for the district in which the examination is to take place. A

motion to accept the Reporter's draft amendments to Rule 2004(c)

as altered by the Committee carried, 7 - 4. The Committee then

discussed also adding to Rule 2004(a) language stating that an

order for an examination may be issued "after notice and! a

hearing." A poll of the judges on the Committee disclosed that

some judges routinely handle motions for Rule 2004 examinations

ex parte while others do not. Some members said examination

should be available upon notice issued in the same manner as a

subpoena with no prior court order. A motion to table and refer

Rule 2004(a) to the Reporter for further study, drafting of

alternative proposals, and reconsideration at the next meeting,

carried by a vote of 11 - 2.

Rules 2002(a) and (f). The Reporter stated that an attorney

had requested amendments to the rules that would add to the

information required in the combined notice of the commencement

of the case and the meeting of creditors. Specifically, the

notice would have to inform the creditor of the amount the debtor

alleges is owed to the creditor, the account number by which the

debtor is known to the creditor, whether the debtor asserts that

the debt is contingent, disputed, or unliquidated, and the

presence of any codebtor, guarantor, etc. Mr. Heltzel said it is
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impossible for the clerk, who prepares the notice for printing C

and mailing, to customize it separately for each creditor in each

case. The Reporter noted that Congress recently had considered a

statutory amendment that resembled the suggestion concerning t

account numbers. Ultimately, because of the practical inability

of clerks' offices to comply, Congress enacted a provision

requiring the account number only on notices actually-sent by the

debtor and providing expressly that failure to include the

information does not invalidate any notice. A motion to take no

action carried 12 - 1. After the vote, Mr.-Smith stated that the

technology exists to provide this information when the noticing U

function has been delegated to the debtor, as often occurs in

large chapter 11 cases.- The debtor, who creates the schedules, _J

can transfer the data to the materials to be mailed, he said.

The clerk, however, does not have the same capability. The

consensus was that the Committee supports the goal of providing

each creditor with the best and most complete notice possible,

will continue to monitor advances in technology, and will

continue to propose amendments to maximize the benefits offered

by these advances when it considers such action to be L)
appropriate.

Preliminary Discussion Items

Bankruptcy Judge Steven W. Rhodes had written a letter Li
recommending to the Committee his court's local rule on motion

procedure, his article on statutory (and rules-related) causes of

delay and expense in bankruptcy cases, and suggesting that his

court's local rule imposing a 90-day deadline for filing proofs

of claim in chapter 11 cases be adopted as-a national rule. The

Committee rejected the suggestion for a deadline for filing a

proof of claim in a chapter 11 case and referred the materials on L
motion practice and Judge Rhodes' article to the newly-appointed

subcommittee on litigation. (See, Subcommittee Reports, Long

Range Planning, infra.)
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District Judge Paul Magnuson, chairman of the Committee oni

the Administration of the Bankruptcy System ("Bankruptcy

r Committee), had referred to the Committee three suggestions

that arose from the Bankruptcy Committee's long range planning

project. The Committee rejected the suggestion that there be

L authorization to appoint a special -master in a bankruptcy

proceeding. The consensus was that a special master is too

reminiscent of the former bankruptcy referee and that adequate

alternatives exist in the authority to appoint a trustee and an

F' examiner.

The second suggestion, that there be a separate procedure

L for handling "small claims" in a bankruptcy case, was very

vl" similar to one contained in a letter from Peter H. Arkison,

LJ Esquire. The consensus was that existing creditor rights might

be adversely affected-by a streamlined "small claims" procedure.

As the bankruptcy rules cannot modify substantive rights of the

parties, the Committee determined-that legislative amendments

[: would be required. Accordingly, the Committee rejected this

suggestion also.

WrL The third suggestion was that bankruptcy judges "be

encouraged" to appoint experts to review applications for

compensation filed by professionals. The consensus was that use

of experts for this purpose is a good idea, and that authority to

implement it already exists in Rule 706 of the Federal Rules of

Evidence. Accordingly,-the Committee rejected the suggestion to

L amend the bankruptcy rules.

Two suggestions had been referred to the Committee as part

of the judiciary's efforts to cut the cost of operating the court

system. One suggestion was that-Rule 2013 be abrogated. Ms.

Channon stated, however, that the reporting and compilation of

professional fees awarded by the court now is an automated
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operation. Accordingly, the cost of compliance with the rule is

small; whereas the benefit to the court's integrity is great.

The Committee rejected the suggestion that Rule 2013 be

abrogated.

The second suggestion was that Rule 2002 be amended to

require the United States trustee either to provide notice to all

creditors of -the (motion and ) hearing on dismissal for failure C

to file schedules and statements or to pay the clerk for

providing notice. Ms. Channon suggested instead that the L
Committee consider amending Rule 1017 to limit to the debtor and

the trustee the notice of a motion and hearing to dismiss on this E

ground. Rule 1017 already provides for limited notice of a LJ

motion to dismiss for failure to pay filing fees or for r
substantial abuse. The amendment could provide for the United

States trustee to request that notice be sent to all creditors if

the circumstances warrant, and creditors would continue to E

receive notice in the event the case actually were dismissed. It

was the sense of the Committee that such an amendment would be K
appropriate, and it directed the Reporter to prepare a draft for

the next meeting.
L

Subcommittee-ReportsC

LonQ Range Planning. Mr. Klee gave a summary of the results of L)

the Federal Judicial Center's survey to determine perceived

problem areas in the rules. He requested that subcommittees be

appointed to study and make specific recommendations in the two

areas identified in the survey as creating problems ---

litigation and attorney admissions and ethics. Ms. Wiggins

suggested that the Committee might need a third subcommittee to

evaluate the large number of specific and technical LI

recommendations made by survey respondents.,

Judge Mannes said that attorney admissions are a separate

subject from the problem of ethics in a multilateral situation
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F and that the district court already is guarding the admissions

gate. He said that the ethics issues should be studied by the

existing subcommittee on attorney disclosure and Rule 2014, which

is chaired by Mr. Smith.

Professor Resnick said that the Reporter for the Standing

Committee is organizing a symposium on ethics and admission

r issues to be held in conjunction with the January 1996 meeting of

the Standing Committee. One of the issues to be examined, he

said, is should the national rules deal with ethics? Judge

Stotler said that the Standing Committee would do the first,

C7 seminal work, which might help the Committee steer its projects.

L
Mr. Smith said that his subcommittee already had reached a

L. preliminary decision that drafting a code of ethics might be

beyond the scope of its assignment and that such a project should

at least be postponed because of the work being done in the area

by others. He said he does see a need for national standards

because bankruptcy practice is national. A further area for

L study, he said, is attempting to define "conflict," an issue the

American Law Institute is working on in connection with a

Restatement of the Law Governing Lawyers, which the ALI recently

has published in a "final draft." This draft contains almost

L nothing on the bankruptcy aspects of this issue, an oversight he

intends to call to the drafters' attention. Other projects that

L the subcommittee is undertaking relate directly to Rule 2014, he

said. These are 1) studying the Reporter's 1992 memorandum

concerning the American Bar Association's resolutions, 2)

improving the language of both Rule 2014 and Rule 2016,

particularly the word "connections," 3) developing guidance on

disclosures and a form to serve as a model for making them, and

4) proposing a better procedure for appointing counsel in a case.

Judge Mannes directed the subcommittee to go forward and, at

L the same time, stay in touch with the related work of the
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Standing Committee and other groups. He appointed Judge 7
Batchelder, Judge Cordova, Judge Kressel, and Mr. Rosen to join

Mr. Klee as members of the subcommittee.

L I
Judge Mannes also appointed Mr. Klee to chair a new

litigation'subcommittee to propose solutions to the litigation

problems identified in the Federal Judicial Center survey. He

appointed Judge Restani, Judge Kressel, Mr. Batson, Mr. Smith,

and Mr. Sommer to serve as members.

Technology. Mr. Heltzel reported that the court system in Prince

George's County, Maryland, is experimenting with a product C

developed by Arthur Anderson & Co. for electronic receipt, LJ

filing, and service of documents. The parties pay a transmission

fee directly to Arthur Anderson. L

Liaison with the Advisory Committee on Civil Rules. Judge

Restani reported that the civil rules committee is continuing to

work on Rule 23 and class actions. She said that there no longer

seems to be the same interest in collapsing the categories of L
classes as appeared at the committee's April 1995 meeting.

Interest now seams to focus on interlocutory appeal as of right

on the issue of certification and a "probable success" test, she

said. The committee members also seem to be questioning how

useful class action is in a mass tort situation, whether class

actions should be "reined in," and whether to permit settlement

classes.

Alternative Dispute Resolution. Professor Tabb reported that the

subcommittee had met in May 1995 to discuss whether to recommend

any of the proposals circulated-in draft at the March 1995 L

committee meeting. The subcommittee had decided not to propose

any amendments at this time, he said, in part because numerous

ADR experiments are going on and extensive work on a model local

rule is underway by a task force made up of representatives from K

Lt
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many interested organizations. The subcommittee will continue to

monitor activity and to consider whether any amendments to the

national rules would be appropriate.

Style. Judge Duplantier reported that the subcommittee had gone

over all the drafts that were submitted to the Standing

Committee.,

Official Bankruptcy Forms

E Form 1. The Committee questioned whether the box labeled "Type

go of Debtor" on page 1 should mention "municipality" expressly,

rather than leaving such an entity to identify itself in the

La "other" category, and whether the category labeled

C "Individual(s)" should be changed to "Individual/Joint." The

L Committee requested Ms. Channon to check on the number of filings

by municipalities and on the statistical treatment of joint

I debtors' cases. On page 2, a member questioned the statement

which an individual debtor is required to sign under penalty of

perjury, because it lists chapter choices most debtors probably

are not eligible to proceed under but says "I understand I may

proceed under chapters 7, 11, 12, and 13 . . . ." The member

suggested changing "may" to "might." The Reporter stated-that

the language on the form was enacted directly by Congress, and

LI the question of changing it should be brought to the Bankruptcy

Review Commission and thence to Congress. He also said Rule 9009

possibly could be construed to permit a departure from the

statutorily prescribed wording if required for the context.

Another member said the use of "or" in the sentence indicates

that the list is disjunctive and provides a context that gives a

meaning of "might," or conditionality, to the word "may." A

motion to approve the form for publication without changing the

debtor's statement carried by a vote of 8 - 5. In addition, the

Committee approved suggestions by Mr. Klee to change the wording

of the request for relief by a corporation or partnership from "I

L



18 I

request" to "The debtor requests" and to change the word "person" 7
to "entity" in numbered paragraph 6 of Exhibit A to the petition.

Form 3. The Committee approved the proposed Application and El

Order to Pay Filing Fees in Installments with the substitution of

"may" for "will" in numbered paragraph 5 of the application and K
the substitution of "may" for "shall" in the first sentence of

the order. F

Form 6. The Committee approved the proposed Schedule F with the 7
further amendment of "non priority" to "nonpriority" in the label

on the checkbox to be used if the debtor has no creditors holding

such claims.

Form 8. The Committee approved the proposed Individual Debtor's

Statement of Intention subject to deletion of the words "the

debtor" in numbered paragraph 1, the substitution of "I intend to K
do the following" for "My intention" in numbered paragraph 3, and

the deletion of numbered paragraph 3 of the draft. K

Form 9. The subcommittee's draft contained a notice to persons L
with disabilities, directing such persons to telephone the

clerk's office for "reasonable accommodations." Mr. Heltzel

requested guidance on compliance with this notice. Several

members stated that inclusion of the notice would be premature,

because the judiciary is not covered by the Americans with K
Disabilities Act, the issue is an institutional one for the

entire federal judiciary, and is now under study by another 7
committee of the Judicial Conference. Another factor, said Mr.

McCabe, is the recently enacted Congressional Accountability Act,

which brings Congress under many laws including the ADA. The Act

gives the judiciary two years to comment on what similar

requirements should apply to the judiciary, and the U
Administrative Office's general counsel is preparing a report for

the Congress. A motion to delete the disability notice from the L
rJ
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proposed form carried, 6 - 4. The chairman of the forms

subcommittee, Mr. Sommer, suggested that the Committee could

include in its publication of the forms a notice that the

Committee is considering including, such a notice on this and

other forms and requesting comment, both on the content of the

notice and on which forms should contain it. A motion to include

such a "notice of intent" in the publication of theforms

carried,,6 - 5. A motion to include the notice but direct the

public to contact the office of the United States trustee

concerning any accommodations needed at a § 341 meeting failed by

a vote of 4 - 8. The Committee discussed whether the directive:

"Do not file a proof..of claim unless you receive a court notice

to do so," which appears on the current notice in no asset cases,

is appropriately worded. The directive was requested by the

bankruptcy clerks who do not want to have to process claim forms

that never will be used. A motion to add the word "please" at

the beginning of the directive carried, 6 - 4. There was

consensus further that consistent terminology should be used

throughout the eleven versions of the form, particularly with

respect to "bankruptcy clerk" and "bankruptcy clerk's office."

The Committee approved the form with the changes as voted.

Form 10. The Committee approved a number of changes to the proof

of claim for publication and comment. These included deleting

"In re" and the parentheses around "Name of Debtor," deleting the

direction to attach evidence of perfection of security interest

from the checkbox labeled "SECURED CLAIM," and, in numbered

paragraph 7 ("SUPPORTING DOCUMENTS"), substituting for "or

evidence of security interests," the words "mortgages, security

agreements, and evidence of perfection of lien." The Committee

approved making it clearer that the specific priorities listed

are subcategories of an unsecured priority claim by inserting a

direction to specify the priority of the claim and attempting to

improve the format of this part of the form. The Committee also

approved clarifying that the tax priority is for taxes and
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penalties "owed to" a governmental unit. In numbered paragraph

5, the Committee rewrote the checkbox to read as follows: "Check

this box if claim includes interest or other charges in addition

to the principal amount of the claim. Attach itemized statement Li
of all interest or additional charges." In numbered paragraph 6,

the Committee deleted the references to setoffs. Instead, the I

new instruction sheet will add the following sentence to the

definition of secured claim: " In addition, to the extent a K
creditor owes money to the debtor, the creditor's claim is a

secured claim." The Committee directed the forms subcommittee to 7
make conforming changes throughout the instruction sheet. The

Committee also changed "company" to "corporation" and revised

other language to make the instruction sheet more general. L

There was not enough time to complete work on the forms.

Mr. Sommer suggested that Committee members send written comments

to the subcommittee as soon as possible. He said the

subcommittee would consider these and circulate a revised forms

package. 7

Recognition of Judge Meyers K
The chairman noted that this meeting marked the end of Judge

Meyers' term as a member of the Committee and thanked him for his

six years of conscientious service.

Next Meeting

The Committee selected September 26-27, 1996, as the dates

for its next autumn meeting. (The Committee will meet March 21-

22, 1996, in Charleston, South Carolina.)

Respectfully submitted, '

Patricia S. Channon

K
K
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EVIDENCE RULES
L; . TO: Honorable Alicemarie H. Stotler, Chairwoman, and

Members of the Committee on Rules of Practice and Procedure

FROM: Mary P. Squiers, Consultant

RE: Renumbering of the Local Rules relating to Civil, Criminal, and Appellate
Procedure

Amendments to the Federal Rules of Appellate, Bankruptcy, Civil, and Criminal
Procedure took effect on December 1, 1995, requiring that all local rules of court "must conform

L to any uniform numbering system prescribed by the Judicial Conference." See Appellate Rule
47, Bankruptcy Rules 8018 and 9029, Civil Rule 83, and Criminal Rule 57. Although courts
have been encouraged to adopt renumbering systems for their local rules based on the Federal
Rules of Procedure, the Judicial Conference has not formally "prescribed" a uniform numbering
system. The Committee is requested to recommend that the Conference prescribe a uniform
numbering system to implement the December 1, 1995 amendments.

Background

The Judicial Conference authorized the Committee on Rules of Practice and Procedure to
C undertake a study of local rules of the district courts at its September 1984 meeting. As a result,
L . the Local Rules Project was formed. During its initial activity, the Committee on Rules of

Practice and Procedure noted that there was no uniform numbering system for federal district
court local rules relating to civil practice. Since there are many advantages of such a system,

L e.g., to help the bar in locating rules applicable to a particular subject and to ease the
incoproration of local rules into indexing services and computer services,-the Conference in
September 1988 approved and urged district courts to adopt a uniform numbering system for
their local rules addressing civil practice, patterned upon the Federal Rules of Civil Procedure.
Report of the Judicial Conference, 103 (Sept. 1988).

Civil rules. In 1989, a suggested uniform numbering system governing local rules in
district courts based on the Federal Rules of Civil Procedure was circulated to all chief district



judges. (See Attachment A). Some district courts, however, have not- yet renumbered their local
rules of civil practice in conformance with the 1988 suggestion of the Judicial Conference.

Appellate rules. The Committee on Rules of Practice and Procedure then authorized a
study by the Jocal Rules Project of the local rules of appellate practice. In 1991,, a suggested
uniform numbering system governing local rules of courts of appeals based on the Federal Rules
of Appellate Procedure was circulated to circuit chief judges. (See Attachment B).

Many courts have already revised their local rules governing appellate and civil
proceedings using the federal models.

Current activities V

The work of the Local Rules Project has continued since that time. It has resulted in the
completion and distribution of research documents discussing, individually, the local rules that
relate to civil, criminal, and appellate procedure. In addition, the Advisory Committee on
Bankruptcy Rules has completed its uniform numbering project for local bankruptcy rules.

Bankruptcy rules. At the Standing Committee's request, the Bankruptcy Rules
Committee has developed a uniform numbering system for local bankruptcy rules that
coordinates with the numbering system of the Federal Rules of Bankruptcy Procedure. The
advisory committee's numbering system is presented to the Standing Committee for approval as
part of the advisory committee's report. (See Item 8.A).

Criminal rules. The Standing Committee authorized a review of the 'local rules of
criminal practice at its June 1994 meeting. The report was presented to the Standing Committee [l
for review in June 1995, which requested further consideration by the Criminal Rules Committee
at its October 1995 meeting. The report, including a model uniforn numbering system that
tracks the Federal Rules of Criminal Procedure, was reviewed by the advisory committee without
objection. (See Attachment C).

Recommendations B
In order to implement the December 1, 1995 amendments to the Federal Rules of Practice 7

and Procedure regarding the numbering of local rules, it is recommended:

(1) that the Judicial Conference prescribe a uniform numbering system for local rules I
of court governing appellate, civil, and criminal procedure that are based on and
track the respective Federal Rules of Practice and' Procedure, and:

(2) that the effective date of compliance with the uniform numbering system be
delayed until April 1997, so that courts will have sufficient time to make
necessary changes to their local rules. L



Uniform Numbering System for Local Rules

Currently, there is no uniform numbering system for federal district

court local rules. Some of the jurisdictions have local rules which are simply

numbered sequentially beginning 'at "1". E.g., Southern District of Alabama;

Northern District of Illinois. Other jurisdictions have local rules which are

arranged by topic, designated with a "100," "200," or "300," followed by a

hyphen and the actual rule number. E.g.. District-,of Hawaii; Southern District

-of California. Still other jurisdictions have local rules which are arranged by

topic, designated "1," "2," or "3," followed by a decimal point and the actual rule

number. E.,g., Central District of California; Middle District of Florida.

The Judicial Conference recommends that a uniform numbering

system be adopted which would standardize the numbering of all local rules.

Such a uniform system would have many advantages. It would be helpful to

the bar in 'locating rules applicable to a particular subject. This is especially

important for those attorneys with multi-district practices. It is also

significant for any attorney needing to locate a particular rule or to learn

whether a local rule on a specific topic exists in the first instance. At present,

it is often difficult to find any case law relating to a particular local rule, in

part because there is no uniform numbering. The uniform system will also

ease the incorporation of local rules into the various indexing services such as

West Publishing Company and -the Lexis computer services.

The system, as proposed, focuses on the numbering system already

used for the Federal Rules of Civil Procedure. This system is already familiar to

the bar. What follows, therefore, is a numbering system for local rules

proposed by the Local Rules Project which tracks the Federal Rules of Civil

Procedure. Each local rule number corresponds to the number of the related



Federal Rule of Civil- Procedure. For example, the designation "LRl5. 1" refers K
to the local rule entitled: "Form of a Motion to Armend and Its Supporting

Documentation." The designation "LR" indicates it is a local rule, the number

"1'5" indicates, that the loca t ruleis related to Rule 15 of the Federal Rule$- of K
Civil Procedure; and, the number "1" indicates that it is -Ithe first local -rule

concerning Rule 15 of the Federal 'Rules of Civil Procedure. The same system K
applies with -respect to those Federal Rules of Civil Procedure with a "1" or a "2"

after the initial rule ,number, such as 'Rule 65.1 entitled "Security; Proceedings

Against Sureties." Thus, for example, the first local rule concerning Federal L
Rule 65 "Injunctions" is designated "LR65.1" while the first local rule

concerning Federal Rule 65.1 "Security; Proceedings Against Sureties" is K
designated "LR65.1.1."

LE

:

F1

L



C~~~~~~~~~~~~
Uniform Numbering System

-I. Scope of Rules - One Form of Action.

LR1J. Scope of Rules.

L LR1.2 Availability -of the Local Rules.

LR1.3 Sanctions.

,I I. Commencement of Action; Service of Process,
L - Pleadings, Motions, and Orders.

LR3.1 Civil Cover Sheet.

LR3.2 Venue.

L LR3.3 Notification of Complex and Multidistrict Litigation.

LR4.1 Service of Process.

L LR4.2 Payment of Fees -by In Forma Pauperis Litigants.

L LR4.3 Form Affidavits to Establish In Forma Pauperis Status.
LJ ,

LR4.4 Prepayment of Fees.

_, ,, LR4.5 Schedule of Fees.

LR5.1 General 'Format of Papers Presented for Filing..

L - LR5.2 Proof of Service when Service is Required by Rule 5,
Fed.R.Civ.P.

L LR5.3 Copies Required for a Three-Judge Court.

E LR5.4 Copies of Orders.

I III. Pleadings and Motions.

[ LR7.1 Motion Practice.

LR7.2 Preparation and Filing of Orders.

LR7.3 Orders.

L LR7.4 Stipulations.

LR9. 1 Social S-ecurity Number in Social Security Cases.

' LR9.2 Request for Three-Judge Court.

r LR9.3 Standard Forms for Habeas Corpus Petitions and Motions.
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LR14r1 Impleader. l,

LR15.1 Form of a Motion to Amend and Its Supporting Documentation.

L-R16.1 Pre-Trial Procedures.

LR16,2 Scheduling Orders Required by Rule 16 Fed.R.Civ P.

IV. Parties.

LR17.1 Infants and Incompetent 'Persons.

LR17.2 Deportation and -Exclusion Proceedings.

LR22.1 Interpleader.

LR23. 1 Designation of "Class Action" in the Caption.

LR24.1 - Procedure for Notification of Any Claim of
Unconstitutionality. I

V. DIepositions and Discovery.

LR26. 1 Form of Certain Discovery Documents. [
LR29.1 Discovery Stipulations.

LR30. 1 Depositions.

LR33 Interrogatories,.

LR34. 1 Production of Documents and Things.

LR35. I Physical and 'Mental Examination of Persons.

LR36.1 Requests for Admission.

LR37. 1 Informal Conference to Settle Discovery Disputes.

LR37.2 Form of Discovery Motions. a
'VI. Trials.

LR38.1 Notation of "Jury Demand" in the Pleading. L
LR39.1 Opening Statements and Closing Arguments.

LR39.2 Trial Briefs.

LR39.3 Use of Exhibits at Trial. K
LR40. 1 Assignment of Cases.

LR40.2 Priorities of Cases.



L~~~~~~~~~~~~
LR40.3 Calendar of Cases.

LR41.1 Dismissal of Actions

LR42.1 Bifurcation.

LR43. 1 Examination of Witnesses.

LR45.1 Subpoenas.

LR47.1 Voir Dire of Jurors.

LR47.2 Attorney Communication with Jurors.

LR48.1 Six-Member Juries.

LR5 1.1 Instructions to Jury.

LR52.1 Proposed Findings.

LR53.1 Masters.

LR53.2 Arbitration/Alternative Dispute Resolution.

VII. Judgment.

L'R54.1 Taxation of Costs.

LR54.2 Jury Cost Assessment.

LR54.3 Award of Attorney's Fees.

LR55.1 Defaults.

LR56.1 Summary Judgment Procedure.

LR58. 1 Entry of -Judgment.

LR58.2 Satisfaction of Judgment.

LR62. 1 Stays of Proceedings.

LR62.2 Supersedeas Bonds.

VII-I. Provisional and Final Remedies and Special
Proceedings.

LR65.1 Injunctions.

LR65.2 Temporary Restraining Orders.

LR65.1.1 Security; Proceedings Against Sureties.

LR66.1 Receiverships.



LR67.1 Bonds and Other Sureties.

LR67.2 Deposits.

LR67.3 Withdrawal of a Deposit Pursuant to Rule 67, Fed.R.Civ.P. E
LR68.1 Settlement Conferences.

LR68..2 Settlement Procedures.

LR-69,1 Execution. K
LR71A.1 Condemnation Cases.

LR72.1 Magistrates. L
X. District Courts and Clerks. K
LR77.1 Hours of the Court.

LR77.2 Orders and Judgments Grantable by the Clerk. K
LR77.3 Form of Orders.

LR77.4 Sessions of the Court.

LR77.5 Naturalization Petitions. - F

LR77.6 Court Library.

LR77.7 Ex Pate Communication with Judges.

LR79.1 Custody of Files and Exhibits.

LR79.2 Books and Records of the Clerk. Li

LR80. I Court Reporting Fees.

XI. General provisions.

LR8 1.1 Removal Bonds. ILI

LR8 1.2 Copies of State Court Proceedings in Removed Actions.

LR83.1 Local Rulemaking. L

LR83.2 Free Press - Fair Trial Provisions. K
LR83.3 Courtroom and Courthouse Decorum.

LR83.4 Security in the Courthouse. .

LR83.5 Bar Admission.

L



L ~~~~LR83.6 Attorney Discipline.

L.~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~;f
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suomary of tStatutes Bearing on Oversight
'of',ocai 'Ru'les of Di-strict Courts-

March 1992

Section 2071(a) of Title 28 declares that "all courts
established by Act of Congress may from time to time prescribe
rules for theconduct of their business," on conditions stated in
2071(b)-. Section,2071(b) declares that a rule of a district court
is subject to modification or abrogation "by the judicial council
of the relevant circuit."

Section '2072 declares that the Supreme Court

r . shall have the power to prescribe general
. rules of practice and procedure and rules of

evidence for cases in the United States
F district-courts

Section 332(a) creates a judicial council for each
circuit, and 332(d)(4) declares that the judicial council of each
circuit

shall periodically review the rules Which are
'prescribed under section 2071 of this title by
district courts within its circuit for
consistency with rules prescribed under
section 2072 of this title. Each council may
modify or abrogate any such rule found
inconsistent in the course of such a review.

The Act of 1950, codified in 28 U.S.C. §§471-482,
includes a section on "Review of district court action," the text

E of which is as follows:

L (a)(1) The chief judges of each district
court in a circuit and the chief judge of the
court of appeals for such circuit shall, as a
committee --

(A) Review each plan and
L rreport submitted pursuant to section

472(d) of this title; and

I (,B), -make such suggestions for
additional actions or modified
actions of that district court as

- the committee considers appropriate
for reducing cost and delay in civil
litigation in the district court.

(2) The chief judge -of a court of
appeals and the chief judge of a districtK -2, court may designate another Judge of such

EL , - -'^-



court to perform the chief judge's C

responsibilities under paragraph (1) of this
subsection.

(b) The Judicial Conference of the
United Statesa

(1)l shall revieweach plan and
report'submitted by'a district court
pursuant tosection 472(d) .of this
title; and '

(2) may request the district
court to take, additional action if
the Judicial Conference determinesi
that such court has not adequately
responded to the conditions relevant
tothe civil and criminal dockets of
the -court or to the recommendations
of the district courtls advisory
group. 7K

28 U.S.C. §474.

Judicial Conference Resolution of September 1988

LOCAL RULES

The Judicial Conference authorized the Committee on
Rules of Practice and Procedure'to -undertake a' study of local
rules of the district courts. That study is under way. The
Committee noted, however, that there -is no uniform numbering
system- for federal district court local rules. Since there are H
mnany advantages of such a system, ea to help the bar in
locating rules applicable' to a-particular' subject, and to ease the
incorporation of local rules into indexing services and the
'We-stlaw, and LEXIS, computer services,- the 'Conference approved and L
urged each district court'to adopt' a Uniform Numbering System for
its local, rules, patterned upon the Federal Rules of Civil
Procedure. u' thH

5 L
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FROM: Mary P. Squiers

RE , An Example of a Proposed Numbering System
for Local Rules, Including a Civil Justice
Delay and Expense Reduction Plan

DATE: August 19, 1992

What follows is an example of a proposed numbering system for local
rules which incorporates a Civil Justice Delay and Expense Reduction Plan. This
example is intended to assist the districts as they begin to renumber their local
rules in compliance with the recommendation of the Judicial Conference. See
Report of the Judicial Conference (September, 1988) 103.

Because the existing rules and plans in the ninety-four districts vary in
great detail, both in subject matter and for-mat, it is difficult to provide 'guidance
relying on one district's rules which may be helpful to many districts.
Accordingly. I chose to renumber a "fictitious" district court's local rules and
Plan.- The directives in this district are based on a composite of many district
courts' rules and Plans. For instance, the numbering is based on several districts'
current numbering systems; the chapter format is based on others'. Lastly, the
actual titles of rles are taken from many of the jurisdictions' local rules. I also
incorporated several different Delay and Expense 'Reduction Plans into these
rules.: The list of rules in this fictitious court is quite lengthy. I did not attempt to
reduce the number of rules since I wanted to cover the subject matter of as many
courts' rules as possible. I do not suggest, however, that courts do or should have
such a lengthy listing of rules.

This memorandum consists of three sections: 1. Proposed Numbering; -2.
Renumbered Local Rules; and, 3. Alphabetical List of Local Rule Topics. I believe
the ,first section setting, forth the proposed numbering is quite' easy to follow. The
rules of the fictitious jurisdiction are listed down the left side of the page. The
proposed numbering,, in compliance with the recommendation of the Local Rules
Project and- the Judicial Conference, is on the right side of the page. The second
part of the document actually - sorts the local rules in this fictitious jurisdiction as
they -would appear after the renumbering. The new numbers are listed down the
left nside of the page in order. On the right side of the page are the titles of the
rules with the old numbers in- parentheses. Tht third part is simply an
alphabetical list of the local rule topics used by the fictitious jurisdiction. To the
left of each of the -topics is a reference to the cognate local rule. .



Numbering of the Local Rules Page 2 LJ
of a Fictitious Jurisdiction

Part 1. Proposed ,Numbering p

Pr.oposed Numbering LJ

Chapter I-General Rules

100. Tidle-Effective Date of These Rules-Compliance and
Construction.
100-1. Title. 'LR1I.1I
100-2. Scope. LR 1. 1
100-3. Sanctions and Penalties for Noncompli-ance. LRI.3
100-4. Dcfinitions. LRl.1
100-5. Effective Date; Transitional Provision. LRI.l

1'01. Sessions of the Court.
101-1. Regular Sessions. LR77.4

102. Divisions of the Court.
102-1. Number of Divisions. LR3.2
102-2. Transfer of Civil Actions. LR3.2

110. Atto'meys-Admission to Practice-Standards of
Conduct--Duties.
110-1. Admission to the Bar. LR83.5 r
110-2. Standards of Professional Conduct. LR83.5
110-3. Student Practice. LR83.5
110-4. Appearance, Substitution, and- Withdrawal. LR83.5
110-5. Discipline. LR83.6

120. Court Library.
120-1. Use of the Library. LR77.6 j

121. Court Reporters.
121-1. Fee Schedule. L-R80.1

122. Money in the Custody of the Clerk.
122-1. Receipt and Deposit of Registry Funds. LR67-2
122-2 Investment of Registry Funds. LR67.2 V
122-3. Disbursement of Registry Funds. LR67.3

130. Format of Pleadings and'Other Papers-Filing of Papers,
130-1, Form; Legibility LRS.1
130-'2. Filing by Clerk-N-onconforming -Documents Deleted

Rejected. '

131. Time Periods.
131-1. Computation" of Time. LR6.1
131-2. Extensions of Time by Clerk.- LR6.2 t K

zV~ ~ ~ ~ ~ ~ ~ ~ ~ ~~~



LNumbefing of the Local Rules Page 3
of a Fictitious Jurisdiction

Propose. Numbering

132. Clerk of the District Court.
132-1. Location and Hours. LR77.1
132-2. Custody and Withdrawal of Files. LR79.1
132-3. Custody and Disposition of Exhibits LR79.1
132-4. Orders Grantable by Clerk. LR77.2

140. Publicity.
140-1. Photography and Broadcasting LR83.4

145. Security in the Courthouse.
145-1. Weapons Not Permitted. LR83.4

Chapter II-Civil Rules

200. Institution of Civil Proceedings.
200-1. Identification of Counsel. LRI 1.1
200-2. Caption and Title. LRI.1Q.
200-3. Jury Demand. LR38.1
200-4. Class Actions. LR23.1

A. Complaint.
B. Class Certification.

, C Restrictions Regarding Communications with
Actual or Potential Class Members.

200-5. Three-Judge Court. LR9.2
200-6. Claim of Unconstitutionality. LR24.1
200-7. Social Security Cases. LR9.1

205. Differentiated Case Managementl
205-1. Purpose and Authority. LR16.2CJ or

LR40.1CJ
205-2. Definitions. LRI6.2CJ
205-3. Date of DCM Application. LR1.1CJ
205-4. Conflicts with Other Rules. LRlI.CJ
205-5. Tracks and Evaluation of Cases. LR16.2CJ
205-6. Case Information Statement. LR16.2CJ
205-7. Track Assignment and Case Management

Conference. LRI6.2CJ
205-8. Status Hearing and Final Pretrial

Conference. LR16.2CJ
205.9. Alternative Dispute Resblution. LRI6,2CJ

K~~ ~ ~ ___ _..___ __.___ __

Some jurisdictions may provide for assignment of a trial date at a pretrial
hearing or in a pretrial order so that placing this rule under Federal Rule 16 is
appropriate. Others may -prefer that such a local directive be placed under
Federal Rule 40 on assignment of cases for trial. This decision is left t, the
idividual districts to better conform to local practice. Most of the provisions of
Local Rule 205, then, can be placed in one of two places; Local Rule 205-1 is
illustrative. See also Local Rules 206 and 255.



Numbering of the Local Rules Page 4
of a Fictitious Jurisdiction C

Proposed Numbering

206. Early, Firm Trial Dates2

206-1. Presumptive Trial Date. LRI6.3CJ or
LR40.2CJ

206-2. Firm Trial Date for Trapck,"A" Cases. LR'I6.3 CJ
206-3. Fitn Trial Date for Track "B" and "C". LR,6.3CJ K
206-4. Continuances After Firm Trial Date is Set, LR16.3CJ
206-5. 'Parties Informed of Case Status. -LRI6.3CJ

210. Service of Pleadings and Other Papers,
210-1. Service by Mail. LR4.1
210-2. 'Proof of Service. LR5.2 K
210-3. Filing with the Court. LR5. 1

215. Motion Practice. 3 i
215-1. Motions; to Whom Made. LR7.1
2 15-2. Notice and Supporting Papers. LR7. I
215-3. Opposition and Reply. LR7. 1 X
215-4. Briefs and Memoranda. LR7. I

A. When Required.
B. Form of Briefs, Memoranda, and Appendices.
C Contents of Briefs.
D. Contents of Appendices.
E. Number of Papers.'

215-5. Nonconforming Papers Rejected. Deleted
215-6. Filing. LR7.1 E
215-7. Affidavits. LR7.1
215-8. Temporary Restraining Orders. LR6S.2
215-9. Prcliminary Injunctions. LR65.1 I
21-5-10. Continuances and Withdrawal of Motions. LR7.I
215-11. Extensions, Enlargements, or Shortening of

Time. LR7.1
215-12.-Submission of Orders to a Judge. LR7.1

220. Prejudgment Remedies.
220-1. Receivers. LR66.1

225. Discovery Filing and Service Practice.
225-1 Filing. L-R5. ̀ 5
225-2. Service. LR5.5

2 The provisions of Local Rule 206 can be placed 'in one of two places, either
under Federal Rule 16 or 40, depending upon the preference of the district court.
See also Local Rules 205 and 255.

3 If these rules refer to specific motions such as those pursuant to Rules 12 or 56.
one of two options can be exercised. A notation can be made at the other rule
locations, such as 'at LR56.1 referring the reader to LR7, or there can be multiple >e+ l
local rules on, the subject of motions: 'one for, motions generally at LR7 and rules
relating to such specific motions at LR12 and LR56.

_ _ _ _ _ _ _ _ __ A- - . z_, --s '- at -



Numbering of the Local Rules Page 5
of a Fictitious Jurisdiction

Proposed Numbering

230. Discovery.
230-1. Form, of Certain Discovery Documents. LR26.1
230-2. Interrogatories. LR33.1
230-3. Requests for Production. LR34.1
230-4. Requests for Admission. LR36.1
230-5 Depositions. LR30.1

A. Who May Attend Depositions.
B. Videotape Depositions.

230-6. Physical and Mental Examination. LR35.1
230-7. Form of Discovery Motions. LR37.2
230-8. Informal Conference to Settle Discovery

Disputes. LR37.1
230-9. Preliminary Discovery. LR26.2CJ

235. Pretrial and Setting for Trial.
235-1. Status Conference. LR16.1
235-2. Status Conference Order. LR16.1
235-3. Pretrial Conference. LR16.1
235-4. Pretrial Conference Statement. ILR16.1
235-5. Pretrial Order. LR16.1
235-6. Objections to Proposed Testimony and Exhibits LRI6.1
235-7. Dismissal for Lack of Prosecution. LR41.1

240. Settlement.
240-1, Settlement Conference. LR 16.4

245. Jury
245-1. Six-Person Juries. Delete
245-2. Voir Dire. LR47.1
245-3. Proposed Instructions. LR51.1
245-4. Objections to Proposed Instructions. LR51.1
245-5. Assessment of Jury Costs. LR54.2

250. Exhibits.
250-1. Use of Exhibits. LR39.3

255. Trial Date.4
255-1. Continuance of Trial Date. LR16.5 or

LR40.3

260. Conduct in the Courtroom.
-260-1. Courtroom Decorum. LR83.3
26L2. Examination of Witnesses. LR43.I
260-3. Communication with Jurors. LR47.2

- The provisions of Local Rule 255 can be placed in one of two places, either,
under Federal Rule 16 or 40, depending upon the preference of -the district court. -L See also Local Rules 205 and 206.

V
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Proposed Numbering

265. Judgment.
265-1. Form of Judgment. LR58.1

270. Taxation of Costs.
270-1. Procedure for Taxing Costs. LR54.1

275. Attorneys' Fees.
275-1. Procedure for Determining Attorneys' Fees. LRS4.3

280. Executions.
280-1. Procedure for Execution- LR58.2

285. Petitions- to Stay Execution of State Court Judgments.
285-1. Procedure to Stay Execution of State Court

Judgments. LR62.1

290. Bonds and Sureties.
290-1. When Required. LR65.1.1
290-2. Qualifications of Surety. LR65.1.1
290-3. Removal Bond. Delete
290-4. Examination of Suretics. LR65.1.1
290-5. Supersedeas Bonds. LR62,2

Chapter 111-Magistrate Judges

300. Duties of Magistrate Judges.
300-1. General Duties of Magistrate Judges. LR72.1

310. Assignment of Duties to Magistrate Judges,
310-1. Assignment of Duties to Magistrate Judges. LR72.1

320. Review of Magistrate Judges' Determinations.
320-1. Procedure for Review. LR74.1

330. Chief Magistrate Judge.
330-1. Selection of Chief Magistrate Judge. LR72.1
330-2. Duties of Chief Magistrate Judge. LR72.1

340. Trials of Civil Cases Upon Consent of the Parties.
340-1. Procedure for Obtaining Consent. ,LR73.1
340-2. Effect of Magistrate Judge's Result. LR73.1

350. Prisoner Petitions.
350-1. Responsibilities of Magistrate Judges. LR72.1

Chapter IV-Alternative Dispute Resolution.

400. General Provisions.
400-1. General Provisions. LRI6.6CJ

's IS

____________________ --~~~~~~~~~~~~~~~~~~~~t' '§L - b..::-- '*k .~ .t '~
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L .Proposed N. mmbering

405. Mandatory Arbitration.L,, 405-1. Actions Subject to Mandatory Arbitration. LRI6.7CJ
405-2. Procedure for Referral to Arbitration. -LR16.7CJ
405-3. Selection and Compensation of Arbitrators. LRI6.`7CK, 405-4. Award and Judgment. LR16.7CJ
405-5. Trial De Ntovo. LR16.7CJ

V ' 410. Voluntary Arbitration.
410-1. General Provisions. LR16.8CJ

415. Early Neutral Evaluation.L 415-1. General Provisions. LR16.9CJ

420. Mediation
420-1. General Provisions. :LRI6.10CJ

425. Summary Jury Trial
425-1. General Provisions. LR 16.11 CJ

- 430. Summary Bench Trial
430-1. General Provisions. LRI6.12CJ

43 5. Other ADR Procedurcs
435-1. General Provisions. LR 16.13 CJ

440. Civil Justice Delay and Expense Reduction LRSS-CJ
Plan, tThe last local rule for the district
consists of a table of cross references for each

L of the directives in the Plan to its local rule
number.5 ]

[ Part 2. Renumbered Local Rules

LRI.1 Title.(10'0-1)
LRI.1 Scope of Local Rules. (100-2)

L LRI.1 Definitions. (100-4)
LR.11 Effective Date; Transitional Provisions. (100-5)
LRI.ICJ Date. of Differentiated Case Managemenit (DCM) Application. (205-3)
LRl.lCJ Conflicts of DCM with Other Rules. (205-4)

F LRI.3 Sanctions and Penalties for Noncompliance. (100-3)

5 An alternative that a district may wish to consider is to o'mit "Ci" from all rules
A, but Include 'as an Appendix to the local rulcs of the district two -tables of cross-

rcferences-one organized in the sequence of the Plan ,and showing
- corresponding local rule 'numbers, and the other -organized in the sequence of the
local rules and showing corresponding sections of the Plan.

-L __ 4 __ _____-_________________



Numbering of the Local Rules Page 8
of a Fictitious Jurisdiction

LR3.2 Number of Divisions. (102-1)
LR3.2 Transfer of Civil Actions Among Divisions. (102-2)

LR4.1 Service by Mail. (210-1) K
LR5.i1 Filing with the Court., (210-3),
LR5.1 Form; ,Legibility of Pleadings an-d Other Papers. (130-1) LJ
Deleted Filing by Clerk-Nonconformfing Diocuments, Rejected. '(130-2)

LR5.2 Proof of Service. (210-2) K
LR5.5 Discovery; Filing. (225-1)
LR5.5 -Discovery; Service. (225-2)

LR6.1 Computation of Time Periods. (131-1)

LR6.2 Extensions of Time by Clerk. (131-2)

LR7.1 Motions; to Whom Made. (215-1)
LR7.1 Motions; Notice and Supporting Papers. (215-2)
LR7.1 Motions; Opposition and Reply. (215-3) LJ
LR7.1 Motions; Briefs and Memoranda. (215-4)

A. When Required.
B. Form of Briefs, Memoranda, and Appendices. L
C Contents of Briefs.
D. Contents of Appendices.
E. Number of Papers. K

Deleted Motions; Nonconforming Papers Rejected. (?1;5) L
LR7.1 Motions; Filing. (215-6)
LR7.1 Motions; Affidavits. (215-7)
LR7.1 Motions; Continuances and Withdiawal. (215-10)
LR7.1 Motions; Extensions, Enlargements, or Shortening of Time. (215-11) L
LR7.1 Submission of, Orders to a Judge. (215-12)

LR9. 1 Social Security Cases. (200-7) K
LR9.2 Three:Judge Court. (200-5) [

LRI0.1 Pleadings-, Caption and Title. (200-2)

LR11.1 Identification of Counsel. (200-1)

LR16.1 Pretrial Status Conference. (235-1)
LR16.1 Pretrial Status Conference Order. (235-2)
LR16.1 Pretrial Conference. '(235-3)
LR16.1 Pretrial Conference -Statement. -(235-4)
LR16.1 Pretrial Order. (235-5)
LR16.1 Pretrial Objections to Proposed Testimony and Exhibits. (235-6)

LR16.2CJ Differentiated Case Management (DCM); Purpose and Authority.
(205-1)

LR16.2CJ DCM; Definitions. (205-2)
LR}6.2CJ DCM; Tracks and Evaluation of Cases. (205-5)
LR I 6.2CJ -DCM; Case Information Statement. (205-6)

£ ng; ,@ -- 5't s=. .; $.-, ',.t S *>.'J'. .-. 7' = . '=v.: .......................... ,4, . . ' . i .................. 5
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LR R16.2CJ DCM; Track Assignment and Case Management Conference. (205-7)
LR16.2CJ DCM;' Status Hearing 'and Final Pretrial Conferencc. (205-8)
LR16.2CJ DCM; Alternative Dispute Resolution. (205.9)

L LR16.3CJ Trial Date; Presumptive. (206-1)
LR,16.3CJ Trial Date, Firm for Track "A" Cases. (206-2)
LRi6.3CJ Trial Date; Firm for Track "B" and "C". (206-3)
LRI'6.3CJ Trial Date ; Continuances After Date is Set. (206-4)
LRI16.3C1 Trial Date; Parties Informed of Case Status. (206-5)

LR16:4 Settlement Conference. (240-1)

LR16.5 Continuance of Trial Date. (255-1)

LR16.6CJ Alternative Dispute Resolution (ADR) General Provisions. (400-1)L

LR16.7CJ Arbitration; Actions Subject to Mandatory Arbitration, (405-1)
LR16.7CJ Arbitration; Procedure for Referral to Mandatory Arbitration. (405-2)
LRl6.7CJ Arbitration; Selection and Compensation of Arbitrators. (405-3)
LR I 6,7CJ Arbitration; Award and Judgment. (405-4)r LRI6.7CJ Arbitration; Trial De Novo. (405-5)

LR16.8CJ Arbitration; General Provisions for Voluntary Arbitration. (410-1)

LR16.9CJ Early Neutral Evaluation; General Provisions. (415-1)

LR16.1OCJ Mediation; General Provisions. (420-1)

LR , ' LR16.11CJ Summary Jury Trial; General Provisions. (425-1)

LR16.12CJ Summary Bench Trial: General Provisions. (430-1)

LRI6.13CJ Other ADR Procedures. (435-1)

LR23.1 Class Actions. (200-4)
A. Complaint.
B. Class Certification.
C Restrictions. Regarding Communicaiions with Actual or Potential

Class Members.

LR24.1 Claim of Unconstitutionality. (200-6)

LR26.1 Discovery Documents,, Form. (230-1)

LR26.2CJ Discovery; Preliminary. (230-9)

LR30.1 Depositions, (230-5)
A. Who May Attend 'Depositions.

IL ' B. Videotape Depositions.

7 LR33.I Interrogatories. (230-2)

LR34.I Requests for Production. (230-3)

L ,
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LR35.1 'Physical 'and Mental Examination. (230-6)

LR36.1 Requests for Adinission. -(230-4)

LR37.1 Conference to Settle Discovery DisputesD (230-8)
LR37.2 Discovery Motionfs; Form.' (230-7)

LR38.1 Jury Demand, (200-3) '

Delete Six-Person Juries. (245-1)

LR39.3 Use of Exhibits. (250-1)

LR41.1 Dismissal for Lack of Prosecution. (235-7)

LR43.1 Examination of Witnesses. (260-2)

LR47.1 Jury; Voir Dire. (245-2)
LR47.2 Jury; Communication with Jurors. (260-3)

LR5 1.1 Jury Instructions; Proposed. (245-3)
LR51.1 Jury Instructions; Objections. (245-4)

LR54.1 Taxation of Costs; Procedure. (270-1)
L

LR5422 Jury Costs. (245-5)

LR54.3 Attorneys' Fees, (275-1)

LR58.1 Judgment; Form. (265-1)

LR58.2 Execution. (280-1) L

LR62.1 Stays of Execution of Statc Court Judgments. (285-1)

LR62.2 Supersedeas Bonds. (290-5)

.LR65.1' Preliminary Injunctions. (215-9)

LR65. 1. I Bonds and Sureties; When Required. (290-1)
LR65J.1 B-onds and Sureties; Qualifications of Sureity. (290-2)
Delete'>, Bonds and Sureties;, Removal Bond. (290-3)
LR65.1.1 Borids and Sureties; Examination of Sureties. (290-4)

FT
LR65.2 Temporary Restraining Orders. (215-8) L
LR66.1 Receivers. (220-1)

LR67.2 Receipt and Deposit of Registry Funds. (122-1)
LR67.2 Investment of Registry Funds. (122-2)

LR67.3 Disbursement of Registry Funds, (122-3) -,

LR72.1 Magistrate Judgcs' Duties. (300-1)
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A,, ,LR72.1 Magistrate Judges; Assignment of Duties. (310-1)
LR72.1' Magistrate Judges; Selection of Chief" Magistrate Judge. (330-1)
LR72-1 Magistrate Judges; Duties of Chief Magistrate Judge. (330-2)L LR72.1 Magistrate Judges; Responsibilities. (350-1)

LR73 .l Magistrate Judges; Procedure for Obtaining Consent to Trial. (340-1)L LR73.1 Magistrate' Judges; Effect of 'Magistrate Judge's Result. (340-2)

LR74.1 Magistrate Judges; Procedure fpr Review. (320-1I

E7,,, LR77.1 Clerk's Office; Location and Hours. (132-1)

LR77.2 Orders Grantable by Clerk. (132-4),

LR77.4 Sessions of the Court. (101-1)

LR77.6 Library. (120-1)
L.

LR79.1 Files; Custody and Withdrawal. (132-2)L LR79.1 Exhibits; Custody and Disposition. (132-3)

LRSO. I Court Reporters; Fee Schedule. (121-1)

LR83.3 Courtroom Decorum. (260-1)

LR83.4 Weapons Not Permitted. (145-1)
LR83.4 Photography and Broadcasting. (140-1)

LR83.5 Attorneys; Admission to the Bar. (110-1)
LR83.5 Attorneys; Standards of Professional Conduct. (110-2)

L LR83.5 Attorneys; Student Practice. (110-3)LR83.5 Attorneys; Appearance, Substitution, and Withdrawal. (110-4)

LR83.6 Attorney Discipline. (110-5)

LR83.7CJ Civil Justice Delay and Expense Reduction Plan. [The last local rule for
the district consists of a' tablc of cross references for each of the dirctLives in
the Plan to 'its local rule number.] (440)

L
Part 3. Alphabetical List of Local Rule Topics

LI LR 16. Alternative Dispute Resolution (ADR); 'General Provisions.
LR16. ADR; Other Procedures.
LR16. Arbitration; Actions Subject to Mandatory Arbitration.

Ls LR16. Arbitration; Award and Judgment.
LR1 6. Arbitration; General Provisions for Voluntary Arbitration.
LRI6., Arbitration; Procedure 'for Referral to Mandatory Arbitration.
LRI6. Arbitration; Selection and Compensation of A-rbitraiors.
LR16. Arbitration; Trial De Novo.

N LR83. Attorney Discipline. --
LR83. Attorneys; Admission to the Bar.

r ~ ~~ -
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LR83. Attorneys; Appearance. Substitution, and -Withdrawal. v
LR83. Attorneys; Standards of Professional Conduct.
LR83. Attorneys; Student Practice.
LR54. Attorneys' Fees. L '

L R65.1. Bonds and Sureties; Examination of Surclies.
LR65.1. Bonds and Sureties; Qualifications of SUTC-ty.
Delete Bon~ds and Sureties; Removal Bond.
LR65.1. Bonds and Sureties; When Required.

LR83. Civil Justice Delay and Expense Reduction Plan, [The last loc.,l rule -for L
the district' consists, 'of a table of cross references for each of the
directives in the Plan to its local rule number.}

LR24. Claim of Unconstitutionality.
LR23. Class Actions. L

A. Complaint.
B. Class Certification.
C Restrictions Regarding Communications with Actual or Potential L)

Class Members.
LR77. Clerk's Office; Location and Hours.
LR37. Conference to Settle Discovery 'Disputes.
LR1. Conflicts of DCM with Other Rules.
LR 16. Continuance of Trial Date.
LR80. Court Reporters; Fcc Schedule.
LR83. Courtroom Decorum.

LR1. Definitions.
LR30. Depositions. K

A. Who May Attend Depositions.
B. Videotape Depositions.

LR16. Differentiated' Case Management (DCM); Alternative Dispute
Resolution, '

LR l. DCM; Application; Dates.
LR16. DCM; Case Information Statement.
LRI6. DCM; Definitions.
LR16. DCM; Purpose and Authority.
LR 16. DCM; Status Hearing and Final Pretrial Conferen-ce.
LR16.' 0CM; Tracik Assignment and Case Management Conference. K
LR16. DCM; Tracks and Evaluation of 'Cases.

,LR26. DDiscovery Documrents; Form.
LR5. Discovery; Filing. '
LR26. Discovery; Preliminary.
LR5. Discovery; Service.
LR37. Discovery Motions; Form;.
LR41. Dismissal for Lack of Prosecution. L
LR3. Divisions; Number.

LR 16. Early Neutral Evaluation; General Provisions. L
LR1. Effective Date; Transitional Provisions.
LR43. Examination of Witnesses.
LR58. Execution. E
LR79. Exhibits; Custody and Disposition.

LR79. Files; Custody and Withdrawal.
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l Delcted Filing by Clerk; Nonconforming Documents Rejected.
LR5. Filing with the Court.
LR5. Form; Legibility of Pleadings and Other Papers.

KJ LR1 1. Identification of Counsel.
LR33. Interrogatories.

tI LLR58. Judgment; Form.
LR47. Jury; Communication with Jurors.
LR54. Jury Costs.
LR38. Jury Demand.

U LR5 l. Jury Instructions; Objections.
LR5I. Jury Instructions; Proposed.
t LR47. Jury; Voir Dire.

LR77. Library.

[:LR72. Magistrate Judges; Assignment of Duties.
LR72. Magistrate Judges; Duties.
LR72. Magistrate Judges; Duties of Chief Magistrate Judge.
LR73. Magistrate Judges; Effect of Magistrate Judge's Result.
LR73. Magistrate Judges; Procedure for Obtaining Consent to Trial.
LR74. Magistrate Judges, Procedure for Review.
LR72. Magistrate Judges; Responsibilities.

;,> i LR72. Magistrate Judges; Selection of Chief Magistrate Judge.
LR16. Mediation; General Provisions.E LR7. Motions; Affidavits.
LR7. Motions; Briefs and Memoranda.

A. When Required.
B. Form of Briefs, Memoranda, and Appendices.E C Contents of Briefs.

V. D. Contents of Appendices.
E. Number of Papers.

LR7. Motions; Continuances and Withdrawal.
L ' LR7. Motions; Extensions, Enlargements, Or Shortening of Time.

LR7. Motions; Filing.
Deleted Motions; Nonconformning Papers Rejected.
LR7. Motions; Notice and Supporting Papers.
LR7. Motions; Opposition and Reply.
LR7. Motions; to Whom Made.

L. LR7. Orders; Submission of Orders to a Judge.
LR77. Orders Grantable by Clerk.

LR83. Photography and Broadcasting.
LR35. Physical and Mental Examination.
LRIO. Pleadings; Caption and Title.

L:: LR65. Preliminary Injunctions.
LRl6. Pretrial Conference.
LR 16. Pretrial Conference Statement.
LR ] 6. Pretrial Objections to Proposed Testimony and Exhibits.L LR 16. Pretrial Order.
LR16. Pretrial Status Conference.

r- LR16. Pretrial Status Conference Order.L
K.
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LR5. Proof, of S-ervice.

LR66. Receivers.
LR67. Registry Funds;, Disbursement.
LR67. Registry Furids; -Investmcnt.
LR67. Registry Funds; Receipt and Deposit.
LR36. Requests for Admission.
LR34. Requests for Production. '

LR1. Sanctions and Penalties for Noncompliance.LR 1. Scope of Local Rules. U
LR4. Service by Mail.
LR77. Sessions of the Court.
LR 16. Settlement Conference. JI
Delete Six-Person 'Juries.
LR9. Social Security Cases.
LR62. Stays of Execution of State Court Judgments.
LR16. Summary Bench Trial; General Provisions.
LR 16. Summary Jury Trial; General Provisions.LR62. Supersedeas Bonds. K
LR54. Taxation of Costs; Procedure.
LR65. Temporary Restrain-ing Orders.
LR9. Three-Judge Court.
LR6. Time; Computation of Time Periods.
LR6. Time; Extensions of Time by Clerk.
LRI. Title.
LR3. Transfer of Civil Actions Among Divisions.
LR 16. Trial Date; Continuances After Date is Set.
LR16. Trial Date; Firm for Track "A" Cases.
LR16. Trial Date; Firm for Track "B" and "C".
LR 16. Trial Date; Parties Inforted of Case Status.
LR 16. Trial Date; Presumptive.

LR39. Us~e 'of Exhibits.

LR83. Weapons Not Permitted. K

J4



COMMITTEE ON RULES OF PRACTICE AND PROCEDURE
OF THE

JUDICIAL CONFERENCE OF THE UNITED STATES
WASHINGTON. D.C. 20544

L
ROeERTE KEETON CHAIRMEN OF ADVISORY COMMIT TEES

CHAIRMAN KENNETH F AIPPLE

APPELLATE RULES

L SAM C. POINTER. JR
CIVIL RULES

JOSEPH F SPANIOL. JR
r SECRETARY WILLIAM TERRELL HODGES
SECRETA Y wCRIM INAL RULES

L . , M M AEMaR AlN D U M EDWAROD LEAVY

'AANKRUFTCY RULES

L TO: Chief Judges, United States District Courts-

E INFORMATION
L COPIES TO: Chief Circuit Judges

Circuit Executives
Membersof Circuit CouncilsL Members of Circuit Committees on District Plans

for Expense and Delay Reduction (Established
Under 28 U.S.C. §474(a))

L YFROM: Robert E. Keeton

'DATE: August 25, 1992

SUBJECT: Local Rule Renumbering; Integration of Civil Justicez Delay and Expense Reduction Plan

E In September of 1988, the Judicial Conference of the
L United States "urged each district court to adopt a Uniform

Numbering System for its local rules, patterned upon the Federal
Rules of Civil -Procedure.-" Report of the Judicial Conference, 103
.(Sept. 1988).. Both the need for -and the usefulness to the bar and
bench of uniform. numbering of local rules have become more
A compelling as district Expense and Delay Reduction Plans have been

L or will be.develo ed in response to the Civil Justice Reform Act
of 1990, 28 U.S.C. '§§471 et sequitur.

The Judicial Conference 'assigned to the Standing
Committee on Rules of Practice and Procedure a responsibility for
overseeing the Local Rules Project and its work in aid ofL implementation of the Uniform Numbering System.

L

A - ,



Memorandum
August 25, 1992
Page Two

Although the Committee on Rules of Practice and Procedure
has an' onghoi nresponsibility -regarding recommendations to the
Judicial Conference, we are' sensitive tothe fact' that we do ot
-have authority with respect to, implementation of the Judicial
Conference Resolution or wit hrespect to oversight of Expense and
Delay Reduction Plans of the various dist-ricts. Rather, we
,understand that authority to be partly in the Circuit Councils,
partly Jin the .Circt Chie r Judges and Circuit Committees as L
provided in'the Act of .9'90'', an'd partly in -the' Judicial Conference
Committee to which the Conferoence' has delegated responsitility
under the 1990 Act '- that ;p, the Committee on Court
Admitistration and Case Manaqement, chaired by Juge Robert Parker,
-with whom I have conferred and- to whom I am sending a copy of this
memorandum. For information, I have, attachedd a memorandum
summarizing the statutolry lprovisions4n whicha hll tese different f
assignments of responlsibiaijt '|fori ov sigtht'b oflocal rules are
rooted. Also i'ncluded is thIe rudI ilICon',ference Resolution on
-uniform numbering of local rules. H

The Committee on Rules of Practice and Procedure is
acutely conscious of how much time and effort of judges, staff, V

<,and members of the bar in each'district are required fo.r full L
compliance with the Judicial Conference ReSOlUtiOn regarding
-uniform numbering, and of theadded burden incident to keying
-prov-isions .of Expense and Delay Reduction Plans t the uniform
numbering system. We have asked our Reporter, Dean Coquillette,
and our Consultant, Professor Mary Squiers, to examine, some of the
draft Plans now under 'consideration and to'confer with district
representatives about keying the'minto the uniform numbering
system. They have prepared a"newo'utline of the Ulniform Numbering
System that incorporpoa`tes reootendti~ons about ways of designating
rules adopted as parts' o6f a district 'pense and Delay Reduction
Plan'.' Their new outline an4 a riorandumn from Professor' Squiers
on this' subject are'being sent to-you along with thiis memorandum.

I request your help in achieving the Judicial Conference
goal of Uniform-Numbering., If Dean _Coquillette, Prof essor Squiers
-or I canf be helpful in any way tQ you 'or to any group in your i
'district'that is: workin on this mattert we would welcome a letter
or call from'you.

Ch , ?ie
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Uniform Numbering System for Local Appellate Rules

All of the courts of appeals have local appellate rules. Eleven of

these courts have other directives which also regulate practice. The Local

Rules Project has termed these directives "Internal Operating Procedures"

(IOPs). Currently, there is no uniform numbering system for these local rules

and IOPs. Five of the courts have appellate rules and lOPs which correspond

with the numbering of the existing Federal Rules of Appellate Procedure.

Court of Appeals for the Fourth Circuit, Court of Appeals for the Fifth Circuit,

Court of Appeals for the Ninth Circuit (no lOPs exist), Court of Appeals for the

Eleventh Circuit, Court of Appeals for the Federal Circuit (no IOPs exist). Four

other courts have rules and IOPs that appear to correlate in some instances to

the Federal Rules of Appellate Procedure and at other times to be numbered

quite differently. Court of Appeals for the First Circuit (rules generally

correlate but not IOPs), Court of Appeals for the Second Circuit (rules

generally correlate but not IOPs), Court of Appeals for the Seventh Circuit

(rules generally correlate but not IOPs), Court of Appeals for the Tenth Circuit

(rules generally correlate but not IOPs). The remaining four courts have rules

and IOPs that are arranged according to a numbering system which does not

resemble that of the Federal Rules of Appellate Procedure. Court of Appeals for

the Third Circuit, Court of Appeals for the Sixth Circuit, Court of Appeals for

the Eighth Circuit, Court of Appeals for the District of Columbia Circuit.

The Judicial Conference has recommended that a uniform

numbering system be adopted which would standardize the numbering of the

local rules on civil practice in the district courts. See Report of the Judicial

Conference (September, 1988) 103. A uniform system has many advantages. It

will be helpful to the bar in locating rules applicable to a particular subject.
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This is especially important for those attorneys with multi-district or multi-

circuit practices. It is also significant for any attorney needing to locate a

particular rule or to learn whether a local rule on a specific topic exists in the

first instance. In the past, it has been difficult to find any case law relating to

a particular local rule, in part because there is no uniform numbering. The

uniform system will also ease the incorporation of local rules into the various

indexing services such as West Publishing Company and the Lexis computer

services.

The Report of the Local Rules Project examining the local rules on

civil practice which was sent to the chief judges of the district courts in the

spring of 1989 suggested a uniform numbering system based on the

numbering system used for the Federal Rules of Civil Procedure. This system is

already familiar to the bar. The-Local Rules Project also suggested that the

numbering system for the admiralty rules correlate with the Supplemental

Rules. Consistent with these proposals, the Local Rules Project now suggests

that the courts of appeals adopt a numbering system for their respective local

rules which tracks the Federal Rules of Appellate Procedure.

Under this system, each local rule corresponds to the number of the

related Appellate Rule. For example, the designation "LAR3.I refers to the

local rule entitled: "Appeal as of Right-How Taken." The designation "LAR"

indicates it is a local rule of appellate practice; the number "3" indicates that

the local rule is related to Appellate Rule 3; and, the number "1" after the

period indicates that it is the first local rule concerning Appellate Rule 3.1.

The same system also applies with respect to those Federal Rules of Appellate

Procedure with a "1" or a "2" after the initial rule number, such as Rule 3.1

entitled "Appeals from Judgments Entered by Magistrates in Civil Cases." Thus,

for example, the first local rule concerning Appellate Rule 5 "Appeals by
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Permission under 28 U.S.C. §1292kb)" is designated "LARS.1," while the first

local rule concerning Appellate Rule 5.1 "Appeals by Permission under 28

U.S.C. §636(c)(5)"" is designated "LAR5.1.1."
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Uniform Numbering System for Local Criminal Rules

L Currently, there is no uniform numbering system for federal district

court local rules on criminal practice. Some of the jurisdictions have local

[7k rules which are simply numbered sequentially beginning at "1". E. g.,

Central District of California, District of Connecticut. Other jurisdictions

have rules which are a-ranged by topic, designed with a "100," "200," or

L I"300," followed by a hyphen and the actual rule number. E.g., Northern

District of California, District of the Northern Mariana Islands. Still other

[C jurisdictions have local rules which are arranged by topic, designed "1," "2,"

or "3," followed by a decimal point or colon and the actual rule number. E.g.,

Northern District of Ohio.

The Judicial Conference recommended that a uniform numbering

system be adopted for local rules on civil practice which would standardize

the numbering of all local rules. See Report of the Judicial Conference

(September, 1988) 103. It is now recommended that a similar uniform

L numbering system for the local rules on criminal practice be adopted.

Such a uniform system has many advantages. It would be helpful

to the bar in locating rules applicable to a particular subject. This is

K. as , >especially important for those attorneys with multi-district practices. It is

also significant for any attorney needing to locate a particular rule or to learn

whether a local rule on a specific topic exists in the first instance. At present,

7, . it is sometimes difficult to find any case law relating to a particular local rule,

in part because there is no uniform numbering. The uniform system-will also

ease the incorporation of local rules into the various indexing services such as

West Publishing Company and the Lexis computer services.
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The system, as proposed, focuses on the numbering system already

used for the Federal Rules of Criminal Procedure. This system is already

familiar to the bar. What follows, therefore, is a numbering system for local

rules which tracks the Federal Rules of Criminal Procedure. Each local rule

number corresponds to the number of the related Federal Rule of Criminal U

Procedure. For example, the designation "LCrR4 1" refers to the local

criminal rule relating to the arrest warrant or summons upon the complaint.

The designation "LCrR" indicates it is a local criminal rule; the number "4"

indicates that the rule is related to Rule 4 of the Federal Rules of Criminal

Procedure; and, the number "1" indicates thaws it is the first local ri le

concerning Rule 4 of the Federal Rules of Criminal Procedure. The same

system applies with respect to those Federal Rules of Criminal Pr -cedure

with a "l" or a "2" after the initial rule number, such as Rule 12.1 entitled 7
"Pleadings and Motions before Trial; Defenses and Objections. Thus, for

example, the first local rule concerning Federal Rule 32 "Sentence and

Judgment" is designated "LCrR32.1," while the first local rule concerning

Federal Rule 32.1 "Revocation or Modification of Probation or Supervised L
Release" is designated "LCrR32.1.1."

L Scope, Purpose, and Construction

LCrR1.1 Scope

LCrR2.1 Purpose and Construction K
II. Preliminary Proceedings 7r

iL.CrR3.1 The Complaint -L

LCrR4.1 Arrest Warrant or Summons Upon Complaint

LCrR5.1 Initial Appearance Before the Magistrate Judge

re

L

L
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III. Indictment and Information

LCrR6.1 The Grand Jury

L LCrR7.1 The Indictment and the Information

LCrR8.1 Joinder of Offenses and of Defendants

L LCrR9.1 Warrant or Summons Upon Indictment or

Information

IV. Arraignment, and Preparation .or Trial

LCrR10.1 Arraignment

LCrR11.1 Pleas

LCrR12.1 Pleadings and Motions before Trial; Defenses and

Objections

LCrR12.1.1 Notice of Alibi

L LCrR12.2.1 Notice of Insanity Defense or Expert Testimony of

Defendant's Mental Condition

LCrR12.3.1 Notice of Defense Based Upon Public Authority

LCrR13.1 Trial Together of Indictments or Informations

LCrR14.1 Relief from Prejudicial Joinder

LCrR15..1 Depositions

LCrR16.1 Discovery and Inspection

LCrR17.1 Subpoena

LCrR17.1.1 Pretrial Conference

V. Venue

LCrR18.1 Place of Prosecution and Trial

L LCrR19.1 Transfer Within the District (Rescinded)

LCrR20.1 Transfer From the District for Plea and Sentence

LCrR21.1 Transfer From the District for Trial

L



Page 4

LCrR22.1 Time of Motion to Transfer

VI. Trial

LCrR3.1 Trial by Jury or by the Court

LCrR24.1 Trial Jurors

LCrR25.1 Judge; Disability

LCrR26.1 Taking of Testimony

LCrR26.1.1 Determination of Foreign Law

LCrR26.2.1 Production of Witness Statements

LCrR26.3.1 Mistrial

LCrR27.1 Proof of Official Record

LCrR28. 1 Interpreters

LCrR29. 1 Motion for Judgment of Acquittal

LCrR29. 1.1 Closing Argument LE
LCrR30.1 Instructions A

LCrR31.1 Verdict

VII. Judgment

LCrR32.1 Sentence and Judgment C

LCrR32.1.1 Revocation or Modification of Probation or

Supervised Release K
LCrR33.1 New Trial

LCrR34.1 Arrest of Judgment

LCrR35.1 Correction or Reduction of Sentence

LCrR36.1 Clerical Mistakes

'7
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VIII. Appeal (Abrogated)

LCrR37.1 Taking Appeal; and Petition for Writ of Certiorari

(Abrogated).

LCrR38.1 Stay of Execution

LCrR39.1 Supervision of Appeal (Abrogated)

Lo IX Supplementary and Special Proceedings

LCrR40.1 Commitment to Another District

LCrR41.1 Search and Seizure

LCrR42 1 Criminal Contempt
K~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~

X. General Provisions

LCrR43.1 Presence uf the Defendant

LCrR44. 1 Right to and Assignment of Counsel

LCrR45.1 Time

Lb LCrR46.1 Release from Custody

LCrR47.1 Motions

LCrR48.1 Dismissal

LCrR49.1 Service and Filing of Papers

LCrR50.1 Calendars; Plans for Prompt Disposition

LCrR51.1 Exceptions Unnecessary

r LCrR52.1 Harmless Error and Plain Error

L LCrR53.1 Regulation of Conduct in the Court Room

7 LCrR54.1 Application and Exception
L.

- -- LCrR55.1 Records

LCrR56.1 Courts and Clerks

LCrR57.1 Rules by District Courts (Including Duties of

Magistrates)

.

U.
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LCrR58.1 Procedure for Misdemeanors and Other Petty

Offenses

LCrR59.1 Effective Date

LCrR60. 1 Title

rho

Li

7.,
Eli

ET

L

l



COMMITTEE ON RULES OF PRACTICE AND PROCEDURr
OF THE

JUDICIAL CONFERENCE OF THE UNITED STATES
WASHINGTON, D.C. 20544

ALICEMARIE H. STOTLER - December 13, 1995 CHAIRS OF ADVISORY COMMITTEES
CHAIR

JAMES K. LOGAN
PETER G. McCABE APPELLATE RULES

SECRETARY PAUL MANNES

III BANKRUPTCY RULES

PATRICK E. HIGGINBOTHAM
CIVIL RULES

D. LOWELL JENSEN

TO: Members of the Standing CRIMINAL RULES

Committee on Rules RfALPI K. WINTER, JR.
EVIDENCE RULES

Dear Colleagues:

The Advisory Committee on Civil Rules has no items requiring
action by the Standing Committee. A detailed account of our past
meeting is set out in the Minutes. As you know, the Advisory
Committee has spent a great deal of time struggling with class
actions and Rule 23. Approximately four years ago, a proposal to
collapse the (b)(1), (2), and (3) classes into one was sent forward
by the Advisory Committee. With the new large settlement classes
coming on the horizon, and the expanding use of Rule 23(b) (3) in
mass tort disasters, the committee decided -that it was unwise to
continue with that proposal. We then began a process which has
'taken the past two and a half years. That process included a
request to the Federal Judicial Center to conduct an empirical
study of class actions in operation in the district courts across
the country. We spent considerable time working with the research
group of the Federal Judicial Center in developing the required
protocol. Unfortunately, the project suffered mightily from an
extraordinarily weak data base. The good work of the Judicial
Center quickly spotted serious gaps in the furnished data, which,
in combination with reporting errors, cast doubt on the accuracy of
much of the data that was available. That study was then
refocused. The new study was more modest, reflecting the actual
available data. The Judicial Center will furnish a copy of the
study on request.

U Our process also included extensive discussion with academics
and practitioners. These discussions continued in 1994 with an in-
house tutorial conducted by Herb Wachtell of the New York Bar,
Professor Francis McGovern of the University of Alabama School of
Law, and John Frank of the Phoenix Bar. Wachtell and McGovern have
considerable experience in the -current use of--lai-s-actions in-
large cases, including the creation of complex alternative dispute
systems to administer disbursements of billions of dollars. John
Frank was a member of the committee when (b) (3) was added to the
rule in 1966.

C



On February 16 & 17, 1995, the committee met at the University
of Pennsylvania School of Law in a meeting hosted, by Professors
Steve Burbank, and Geoff 14azard. Approximately 16 academics and
practitioners joined the committee. I attach a copy of that
agenda. On March 29-30, the committee participated in a conference
in Dallas, Texas, convenedby The Southwestern Legal Foundation and
Southern Methodist University. Arthur Miller was the discussion
leader for the conference, and Geoff Hazard was its reporter. The
first day of the conference was confined to discussions by leading
academics across the country. Approximately 100 lawyers Joined the
20 academics on the second day 'in a plenary session. The
conference included free-rAngjing discussions as well as scholarly
presentations from Professots David ,hapiro, Paul, Carrington, Steve
Burbank, Ed Cooper, Deborah Hensler IRAND), and other. iMu .-h of
the discussion focused on grou~litigation. 'o lThe co +mnthee nest met-
on Apriil 2Q at Newi York Iniversity, chool pf Law. There, Lwe
participated in'a 2-day national symposium on class acti oppi

By this point, the committee, ha listene to, 1nzdedS of
ideas. Wi began a winnowin process,,On 1ay 8 Pxrofe so, 0 ooperL
and I ,:submitted a quoes~4torT; iiWe ,,to, bers, of the comm` ttee,. The
questionnaire disclosed a ise1se of +h, comnf'ittee's vieWip a

asslijstad in organizing far4=t l +hinking- Lch committee eb Peie
respopnoed toethe uest.onna# pyer, tlieL summrr L th Lacopy to all
other members. By August If 1ll995, everal iavenuF of reform had
beco~ue, clear. I categorized thelposs~Lble han e Into Itwo group
Professor Cooper translated groups pf idea into rule languages
These were the proposals 4bfore the cotmitte when it net on
November 9-11 at the univerpity of Alaba+ S'hool of Law. The
material you have before you comes from tnat meeting. The
Committee elected nolt toproceed with'any of the second group of
possible changes which consisted largely of "c ,an-up." The four
questions of the first group were: (1) Int rloputory appeal draft
23 (f),; (2) Changing -the 23 (b) (3) requirement that a class action be
superior to a requirement that it be "necessary for the fair and
efficient disposition of the controversy"; (3) Limiting Rule
23(b) (3) by requiring consideration of the probability and
importance of success on' the merits--it1em (ii) in the first
paragraph of (3), and subparagraphs (E) and'(F); (4) Recognition of
"settlement classes" in (b)(3), but not ,el2ewhere.

As noted in the Minutes, the meeting at the University of
Alabama was also attended by representatives of the American
College of Trial Lawyers, the Litigation Section of the American
Bar Association and several distinguished practitioners. All
participated in the discussion.
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K It is not my purpose to explain here the actions taken by the
, committee. Professor Cooper and I will do that in person. The
actions. taken by the Advisory- Committee are reflected in the
attached draft rules and notes.,. My purposev is, rath4 , to -outline
for you the work devoted to this issue by the Advisory Committee.
The large amount of time the Committee has spent has caused me to
puzzle over how 'the Advisory Committee can best profit from the
expertise of the Standing, Committee ,and how to make this a
meaningful collegial discussion. In refl,,,lcting on how to proceed,
I waspersuaded that we should putthe mat ter on the January agenda
of the Standing Committeo i M an <nfo Tation item without the
pressure of decisionmaking.- ThLis will give the Standing Committee
opportunity to explorp these difficult issues and share its-views
The -Advisory Committee at its April meeting will then be able'to
benefit from the discussions at the January meeting of the Standing
Committee. Our plan is to then bring the class issues to the
summers meeting of the Standing Committee with a request for
publication. This way you will not be greeting a stranger at the
summer meeting. Ed and I look forward to being with you in

C January.

Sincerely yours,

Patrick E. Higginbotham

L



PRELIMINARY AGENDA U
Advisory Committee on Civil Rules

University of Pennsylvania Law School
February 16-17, 1995

I. First Session - Thursday, February 16, 1995, 1:30 - 5:15 p.m. V
A. Welcome - Dean Colin Diver

B. Plan for the Meetings - Professor Stephen Burbank

C. New Congress Update (2 - 3,p.m.) - Judge Patrick Higginbotham

D. Break (3 - 3:15 p.m.)

0
E. Presentation of Preliminary Results of FJC Empirical Study
(3:15 - 4:15 p.m.) - Thomas Wiliging

F. Securities Class Actions (4:15 - 5.:15 p.m.) Judge Anthony
Scirica

II. Reception at the Law School (5:30-6:30 p.m.)

III. Dinner, The Garden, 1617 Spruce Street (7:00 p.m.)

IV. Second Session - Friday, February 17, 1995, 9 a.m. - 12 noon

A. The 1992/93 Proposed Amendments (9 - 10:15 a.m.) - Professors
Thomas Rowe & Edward Cooper P
B. Break (10:15 - 10:30 a.m.)

C. Settlement Classes, Mandatory Classes and "Futures" Classes I
(10:30 - 12:30 p.m.) - Judge Edward Becker, Judge William
S~chwarzer, and Judge Lowell Reed

V. Lunch (12:30 - 1:30 p.m.)

VI. Third Session - 1:30 - 4 p.m. C

A. Alternatives to the Class Action (1:30 - 2:45 p.m.) - Judge
Patrick Higginbotham all

B. Break (2:45 - 3:00 p.m.)

C. The Path Ahead (3:00 - 4 p.m.) - Professor Stephen Burbank V
D. Adjournment (4 p.m.)
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DRAFT CIVIL RULE 23

NOVEMBER 1995 EXCERPTS

The Civil Rules Advisory Committee discussed four major aspects of a draft class action rule
at its meeting on November 9 and 10, 1995. It did not discuss any other aspect of the full draft of Civil
Rule 23 that was before it. The attached materials are set out in a sequence designed to ease the way
into the discussion.

The first attached page sets out all of the draft subdivision (b)(3) and subdivision (f). Several7: portions of (b)(3) reflect the matters discussed at the November meeting. (1) Item (ii) in the first
paragraph is set out in two alternative versions at lines 8 through 13. This item embodies a preliminary
review of the merits as part of the (b)(3) certification decision. The first alternative simply sets a "not

L insubstantial" threshold. The second alternative adopts a more complicated balancing test that weighs
the prospect of success against the burdens of class litigation. Either alternative is supplemented by new
factor (E), lines 33 to 34. The Committee has not chosen between these two alternatives. (2) Item (iii)
retains the familiar requirement that a (b)(3) class be superior, but adds the new requirement that it also
be "necessary" for the fair and efficient disposition of the controversy, see line 14. This requirement
underscores the distinction between settings in which individual litigation is possible - perhaps with
consolidation by some means other than Rule 23- and settings in which the underlying claims will
not support individual litigation. (3) Factor (F), lines 35 through 37, would allow a court to refuse
certification, even though the class claim seems strong on the merits, on the ground that the public and
private values served by class relief are outweighed by the burdens of class litigation. (4) Factor (G),
lines 38 through 41, reflects a modest approach to certification of settlement classes; it is supplemented
by the change from "adjudication" to "disposition" in lines 14 and 16 of the introductory paragraph. The
Committee discussed settlement classes at length but reached no resolution.

Subdivision (f), lines 43 through 48, provides for permissive interlocutory appeals from
certification decisions. It has not been controversial within the Committee.

V The next attachment is a draft Committee Note dealing with the provisions noted above. It has
not been reviewed by the Committee, but reflects the November discussion.

The final items are a full Rule 23 draft, and draft minutes of the November meeting. Except
for the items noted above, the full draft has not been reviewed by the Committee. One of the major
questions that remains for Committee consideration is whether it is wise to attempt at one time as many
changes as this draft reflects.

K1
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RULE 23. CLASS ACTIONS

1 (b) Class actios Imaiant.Mi le When Class Actions may be Certified.
2 An action may be maintained certified as a class action if the

L 3 prerequisites of subdivision (a) are satisfied, and in addition:

4 * * * **

5 (3) the court finds (i) that the questions of law or fact
6 common to the certified Class ImJ.1=11 oL the class

7 7 predominate over any individual questions affec1rg ronly
L 8 individ-a9 member included in the class action, (ii) that

9 (the class claims, issues, or defenses are not
E 10 insubstantial on the merits,) [alternative:] (the prospect
L 11 of success on the merits of the class claims, issues, or

12 defenses is sufficient to justify the costs and burdens
7 13 imposed by certification), and (iii) that a class action is
L 14 superior to other available methods and necessary for the
15 fair and efficient adQdJ cation disposition of the
16 controversy. The matters pertinent to the these findings

L 17 include:

18 (A) the nterest of members of the w.aas a. individually
L 19 vl,.ralling the prsecation or defenser Wf practical

20 ability of individual class members to pursue their
21 claims without class certification and their interestsr 22 in maintaining or defending separate actions;

23 (B) the extent and nature of any related litigation
24 conce nin the controvers a lj.ea'.J comne by o

25 egainst involving class members of t1be class ;

26 (C) the desirability or midesiradL.lty of concentrating
27 the litigation of the claim in the particular forum;

C 28 (D) the likely difficulties likely to be enconLtered 1.j
L 29 tire lW~agemmit of in managing a class action that will
30 be avoided or significantly reduced if the controversy

7 31 is adjudicated by other available means;
L 32

33 (E) the probable success on the merits of the class
34 claims, issues, or defenses;

35 (F) whether the public interest in - and the private
36 benefits of - the probable relief to individual class
37 members justify the burdens of the litigation; and

L,
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38 (G) the opportunity to settle on a class basis claims that

39 could not be litigated on a class basis or could not
40 be litigated by [or against?] a class as comprehensive
41 as the settlement class; or

42

43 (f) Appeals. A court of appeals may in its discretion permit an

: 44 appeal from an order of a district court granting or denying a

45 request for class action certification under this rule if

46 application is made to it within ten days after entry of the

47 order. An appeal does not stay proceedings in the district court

48 unless the district judge or the court of appeals so orders.

L
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L Tentative Draft Rule 23 Note
page -1-

PARTIAL DRAFT ADVISORY COMMITTEE NOTE

December 12, 1995

Subdivision (b). Subdivision (b) has been amended in several
Xi respects. Some of the changes are designed to redefine the role of

class adjudication in ways that sharpen the distinction between the
aggregation of individual claims that would support individual

Li adjudication and the aggregation of individual claims that would
not support individual adjudication. Current attempts to adapt

7 Rule 23 to address the problems that arise from torts that injure
L many people are reflected in part in some of these changes, but

these attempts have not 'matured to a point that would support
comprehensive rulemaking. When Rule 23 was substantially revised
in 1966, the Advisory Committee Note stated: "A 'mass
accident' resulting in injuries to numerous persons is ordinarily
not appropriate'for a class action because of the likelihood that
significant questions, not only of damages but of liabilitiy and
defenses to liability, would be present, affecting the individuals
in different ways. In these circumstances an action conducted
nominally as a class action would degenerate in practice into
multiple lawsuits seprately tried." Although it is clear that
developing experience has superseded that suggestion, the lessons
of experience are not yet so clear as to support detailed mass tort
provisions either in Rule 23 ova new but rlelated rule.

The probability that 'a claim would support individual
litigation depends both on the probability of any recovery and the
probable size of such recovery as might be won. One of the mostLi important roles of certification under subdivision (b)(3) has been
to facilitate the enforcement of valid claims, for small amounts.
The median recovery figures reported by the Federal Judicial Center
study all were far below the'level that would be required to
support individual litigation, unless perhaps in a small claims
court. This vital core, however, may branch into more troubling
settings. The mass tort cases frequently sweep into a class manyLi members whose individual claims would easily support individual
litigation, controlled by the class member. Individual class
members may be seriously harmed by the loss of control. Class

LJ certification may be desired by defendants more than most plaintiff
class members in such cases, and denial of certification or careful
definition of the class may be essential to protect manyLi plaintiffs. As one example, a defective product may have inflicted
small property value losses on millions of consumers, reflecting a
small risk of serious injury, and also have caused serious personal
injuries to a relatively small number of consumers. Class

L certification may be appropriate as to the property damage claims,
but not as to the personal injury claims.

In another direction, class certification may be sought as to
individual claims that would pot support individual litigation
because of a dim prospect of prevailing on the merits.

L
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Certification in such a case may impose undue pressure on the
defendant to settle. Settlement pressure arises in part from the
expense of defending class litigation. More important, settlement
pressure reflects the fact that often there is at least a small
risk of losing' against a very weakclaim. ',A claim that might
prevail in one of every ten or twenty individual actions gathers
compelling force - a substantial settlement value - when the small
probability of defeat is multiplied bythe amount of liability to
the entire class.

Individual litigation may 'play quite a different role with
respect to class certification. Exploration of mass'tort questions
time and again led experienced lawyers to offer the advice that it
is better to defer' l6iass litigation until 'there has, been
substantial experience with actual trials' and decisions in H
individual actions. The need to wait until a class of claims has
become "mature" seemslto apply peculiarly to claims that at least
involve highly uncertain facts tha'tmay come to 'be better
understood over time 'New and developing law may 'make the fact
uncertainty even more daunting,. A'c'daim that a widely used medical
device has caused serious side eff ects, for'example, may not be
fully understood for many year's afte'r the first injuries are
claimed. Pre-maturity class l 'etiLfication runs the' risk of
mistaken decision, whether forlor agaiqnst the class.' This risk may
be translated "into settlement term"s lithdt reflect the uncertainty by
exacting far'ltoo much from the ,defendant or, according far too
little to the plaintiffs.

Item (ii) has been 'added to' 'the findings required forclass K
certification, and is supplemented'15y the addition of new factor
(E) to the list of 'factors considered in making the findings
required for certification. It' addresses the concern that class
certification may create an artificial and coercive settlement
value by aggregating weak claims" It also recognizes theprospect
that certification is likely to increase the stakes substantially, K
and thereby increase the ,costs of the litigation.

{Version 1) Taken to its ifull-extent, this concern might leadto a
requirement that the court balanceethe probable outcome on the
merits against the cost and burdens of class litigation, including LI
the prospect that settlement may be forced by the small risk of a
large class -recovery. A balancing, test was rejected, however,
because of its ancillary consequences. It would be difficult to H
resist demands for discovery to assist in 'demonstrating the
probable outcome. The certification hearing and determination, r
already events of major significance, could easily become
overpowering events in the course of the litigation. Findings as
to probable outcome would affect settlement terms, and could easily
affect the strategic posture of the case for purposes of summary
judgment and even trial. Probable success findings could have
collateral effects as well, affecting a party' s standing in the
financial community or inflicting other harms. And a probable
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r success balancing approach must inevitably add considerable delay
L to the certification process.

The "first look" approach adopted by item (ii) is calculated
L to avoid the costs associated with balancing the probable outcome

and costs of class litigation. The court is required only to find
that the class claims, issues, or defenses "are not insubstantial
on the merits." This phrase is chosen in the belief that there is
a wide - although curious - gap between the higher possible
requirement that the claims be substantial and the chosen
requirement that they be not insubstantial. The finding is

Li addressed to the strength of the claims "on the merits," not to the
dollar amount that may be involved. The purpose is to weed out
claims that can be shown to be weak by a curtailed procedure that
does not require lengthy discovery or other prolonged proceedings.
Often this determination will be supported by precertification
motions to dismiss or for summary judgment. Even when it is notLi possible to resolve the class claims, issues, or defenses on
motion, it may be possible to conclude that the claims, issues, or
defenses are too weak to justify the costs of certification.

(Version 2) These risks can be justified only by a preliminary
finding that the prospect of class success is sufficient to justify
them. The prospect of success need not be a probability greater
than 0.50. What is required is that the probability be sufficient

L in relation to the predictable costs and burdens, including
settlement pressures, entailed by certification. The finding is
not an actual determination of the merits, and pains must be taken

Li to control the procedures used to, support the finding. Some
measure of controlled discovery may be permitted, but the procedure
should be as expeditious and inexpensive as possible. At times it
may be wise to integrate the certification procedure with
proceedings on precertification motions to dismiss or for summary
judgment. A realistic view must be taken of the burdens of

7 certification - bloated abstract assertions about the crippling
Li costs of class litigation or the coercive settlement effects of

certification deserve little weight. At the end of the process, a
balance must be struck between the apparent strength of the class
position on the merits and the adverse consequences of class
certification. This balance will always be case-specific, and must
depend in large measure on the discretion of the district judge.

Li The prospect-of-success finding is readily made if
certification is sought only for purposes of pursuing settlement,
not litigation. If certification of a settlement class is
appropriate under the standards discussed [with factor (G) and
subdivision (e)] below, the prospect of success relates to the
likelihood of reaching a settlement that will be approved by the
court, and the burdens of certification are merely the burdens of
negotiations that all parties are willing to pursue.

Li Care must be taken to ensure that subsequent proceedings are

Li
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not distorted by the preliminary finding on the prospect of H
success. If a sufficient prospect is found to justify
certification, subsequent pretrial and trial proceedings should be
resolved without reference to the initial finding.- The same K
caution must be observed in subsequent proceedings on individual Li
claims if certification is' denied.

One court' s refusal to certify for want of a sufficient K
prospect of class success is not binding by way of res judicata if K
another would-be representative appears to seek class certification
in the, same court or 'some other,.,court. The refusal to recognize a
class, defeats, preclusion through the theories that bind class
members. Even participation of the samelawyers ordinarily i-s not
sufficient to extend, preclusion, to :a new 'party. The first
determination is nonetheless entitled to substantial respect, and
a significantlystronger showing may ,properly be required to escape
the precedential effect of the initial refusal to certify.

item (iii) in' ,the findingsr~equired for class certification
has been amended by adding the `requirement that a (b)(3) class be
necessary for the fair 'and efficient [adjudication] of the
controversy. The requirement that' a class be superior to other
available methods is, retained, and, the: superiority finding - made
under' the familiar factors deyelopedlby current law, as well as the
new factors (E), (F),, and (G) -twill be the first step in making
the finding that a class action;Xe is necessary. It is no longer H
sufficient, however, to ,find ljthat,,,a class, action is in some sense
superior to other methods of [adjudicating] "the controversy." It
also mustlbe found that cla s~s I,, lcertification is necessary. El
Necessity irs meant to be a practiqcal concept. In adding the
necessity requirement, 'it also [,is intended to encourage careful
reconsideration of the superiority finding without running the r
drafting risks entailed in findiog some new word to substitute for
"superior." Both necessity andgtuperiority are together intended
to force careful reappraisal of the ,fairnessof class adjudication
as well as efficiency concerns. iijtli"Certification ordinarily should
not be used to- force into, a single class2 action plaintiffs who
would be better served by pursuing individual actions. A class
action is not -necessary for themjllilj!rqeven if Jit would be superior in
the sense that it consumes fewer litigating Aresources and more fair
in the sense that it achievesrllmore uniform treatment of all
claimants. Nor should certification be granted when a weak claim C
on the merits has practical value, idespite individually significant l
damages claims, only because certification generates great pressure
to settle. In such circumstances~V certification may be "necessary"
if there is to be any [adjudication] of the claims, but it is H
neither superior nor necessary to thp 'fair and efficient
[adjudication] of'the claims. 'llass certification, on the other r
hand, is both superior and necesary' for the fair and efficient
[adjudication] of numerous individual claims that are strong on the
merits but small in amount.
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Superiority and necessity take on still another dimension when
there is a significant risk that the insurance and assets of the
defendants may not' be sufficient to fully satisfy all claims

E growing out of a common course of events. Even though many
L individual plaintiffs would be better served by racing to secure

and enforce the earlier judgments that exhaust the available
assets, fairness may require aggregation in a way that marshals the

L assets for equitable distribution. Bankruptcy proceedings may
prove a superior alternative, but the certification decision must
make a conscious choice about the best method of addressing the[ apparent problem.

Yet another problem, presented by some recent class-action
settlements, arises from efforts to resolve future claims that have
not yet matured to the point that would permit present individual
enforcement. A toxic agent, for example, may have touched a broad
universe of persons. Some have developed present injuries, most
never will develop any injury, and many will develop injuries at

. some indefinite time in the future. Class action settlements, much
more than adjudications, can be structured in ways that provide for
processing individual claims as actual injuries develop in the

L future. 'Class disposition may be the only possible means of
resolving these !"futures" claims. Although "necessary" in this
sense, class certification - if it is ever appropriate - must be
carefully guarded to protect the rights of class members who do not
even have a realistic way to determine whether they may some day
experience actual injury. The needs to effeIct meaningful notice
and to protect-the opportunity to opt out of the class require that

L any class be'limited to terms that permit an individual claimant to
opt out of the class and pursue individual litigation within a
reasonable time after knowing both of the individual injury and the
existence of the class litigation.

Factor (E) has been added to subdivision (b) (3) to complementE the addition of new item (ii) and the addition of the necessity
element to item (iii). The role of the probable success of the
class claims, issues, or defenses is discussed with those items.

E Factor (F) hais been added to subdivision '(b)(3) to effect a
modest retrenchment lin the use of class actions to aggregate
trivial individual claims. It bears on the item (iii) requirement
that a class action be superior to other available methods and

L necessary for the fair land efficient [adjudication] of the
controversy. It permits the court to deny class certification if
the public interest in - and the "private benefits of - probable
class relief do not justify the burdens of class litigation. This
factor is distinct from the evaluation of the probable outcome on
the merits called for by item (ii) and factor (E). At the extreme,
it would permit denial of certification even on the assumption that
the class position would certainly prevail on the merits.

Administration of factor (F) requires great sensitivity.
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Subdivision (b)(3) class actions have become an important private C

means for supplementing public enforcement of the law. Legislation
often provides explicit incentives ,for enforcement by private
attorneys-general, including qui tam provisions, attorney-fee
recovery, minimum statutory penalties, and treble damages. Class K
actions, that aggregate many small individual claims and award
"!common-fund" attorney fees serve the same, function. Class -

recoveries serve the important functions of depriving wrongdoers of
the fruits ,of-r their' wrongs and deterring other potential
wrongdoers.,-There is little reason tobelieve ,that the Committee
that proposed the 1966 amendments anticipated anything like the
enforcement role that Rule 23 has assumed, but there is equally
little reason to be concerned about thatlbelief. 'What counts is
the value of the enforcement device that courts, aided by active
class-action lawyers,' have forged out of Rule 23(b)'(3). In most L
settings, the value of this device is clear.*i~s T the vaI.1,, f ,

The value of class-action enforcement of public values, C

however, is not -always 'clear, It cannot be forgotten that Rule 23 LJ
does not authorize actions to enforce the public interest on behalf
of the public interest. Rule 23 depends on identification of a n

class of real personsor legal entities, some of whom must appear
as actual representative parties. Rule, 23 does not, explicitly
authorize substituted relief that flows,to the public at large, or
to court- or party-selected champions of the public interest.
Adoption of a provision for "fluid" or-"'cypres" class recovery
would severely test the, limits of the Rules Enabling Act,
particularly if used to enforce statutory rights that do not
provide for such relief. Thepersisting, justification of a class Ei
action is the controversy between class members and their

adversaries, and the final judgment is-entered for or against the
class. It is class members who reap the, benefits of victory, and L
are bound by the res judicata effects of victory or defeat. If
there is no prospect' of meaningful class 'relief, an action

nominally framed as a Class action becomes in fact a naked action
for public enforcement maintained by the class attorneys without

statutory authorization and with no support in-the original purpose

of class litigation. Courts pay theprice of administering these

class actions. , And the burden on the courts is displaced onto L

other litigants who present individually important claims that also

enforce important public policies. Class adversaries also paythe

price of class enforcement efforts. The cost of defending class
litigation through to victory on the merits can be enormous. This
cost,,Icoupled with even a small risk of losing on the merits, can

generate great pressure to settle on terms that do little or

nothing to 'vindicate, whateyer public interest may underlie the L
substantive principles invoked by the class.

The' prospect of significant benefit to class members 'combines
with the public values of 'enforcing legal norms to justify the LJ
costs, burdens, and, coercive effects of class actions that

roLi
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otherwise satisfy Rule 23 requirements. If probable individualL relief is so slight as to be essentially trivial or meaningless,
however, the core justification of class enforcement fails. Only
public values can justify class certification. Public values doEL not always provide sufficient justification. An assessment of
public values can properly include reconsideration of the probable
outcome on the merits made for purposes of item (ii) and factorEL (E). If the prospect of success on the merits is slight and the
value of any individual recovery is insignificant, certification
can be denied with little difficulty. But even a strong prospect

7 of success on the merits may not be sufficient to justify
certification. It is no disrespect to the vital social policies
embodied in much modern regulatory legislation to recognize thatr the effort to control highly complex private behavior can outlaw

L much behavior that involves merely trivial or technical violations.
Some "wrongdoing" represents nothing worse than a wrong guess about
the uncertain requirements of ambiguous law, yielding "gains" thatK could have been won by slightly different conduct of no greater
social value. Disgorgement and deterrence in such circumstances
may be unfair, and indeed may thwart important public interests by[ discouraging desirable behavior in areas of legal indeterminacy.

Factor (G) is added to resolve some, but by no means all, of
the questions that have grown up around the use of "settlement
classes." Factor (G) bears only on (b) (3) classes. Among the many
questions that it does not touch is the question whether it is
appropriate to rely oh subdivision (b)(1) to certify a mandatory

7 non-opit-out class when present and prospective tort claims are
L likely to exceed the "limited fund" of a defendant's assets and

insurance coverage. This possible use of subdivision (b) (1)
presents difficult issues that cannot yet be resolved by ai new rule
provision. Subdivisions (c)(1)(A)(2) and (e) also bear on
settlement classes.

A settlement class may be described as any class that is
certified only for purposes of settling the claims of class members
on a class-wide basis, not for litigation of their claims. The
certification may be made before settlement efforts have even

L. begun, as settlement efforts proceed, or after a proposed
settlement has been reached.

r Factor (G) makes it clear that a class may be certified for
L purposes of settlement even though the court would not certify the

same class, or might not certify any class, for litigation. At the
same time, a (b)(3) settlement class continues to be controlled by
the prerequisites of subdivision (a) and all of the requirements of
subdivision (b)(3). The only difference from certification for
litigation purposes is that application of these Rule 23
requirements is affected by the differences between settlement and

L; litigation. Choice-of-law difficulties, for example, may force
certification of many subclasses, or even defeat any class
certification, if claims are to be litigated. Settlement can be

L
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reached, however, on terms that surmount such difficulties. Many
other elements are affected as well. A single court may be able' to
manage settlement when litigation would require resort to many
courts. And, perhaps most important,, settlement may,'prove far
superior to litigation in devising comprehensive solutions to L

large-scale problems that defy ready disposition by traditional
adversary litigation. Important and even vitally important 7
benef its may ,be provided for those ,,who, knowing of the class
settlement and the opportunity to opt out, prefer to participate in
the class judgment and avoid thecosts~of ,individual litigation..

For all the potential~benefits, settlement classes also pose
special risks,. ''The court',s Rule,23(e) obligation to, review and
approve a class settlement commonly must surmount the informational
difficulties that ,arise when the majjor adversaries join forces as
proponents of their, settl ernt agreement., Objectors frequently
appear to reducethese difficulties, but it may, be, difficult for
objectors to obtain' the information, required ifor a fully--rinformed
challenge. The ,_,reassurance provided by, official adjudication is L
mss tn'g. Thif ficulties may spem especiaally troubling if the
class, wouldjibt have"'been certifiledfor litigat~ion,, particularly if
the acton appears to have been shaped by a settlement agreement j
worked out even before the action rwas filediO,

These compet ng forces. are reconciled by recognizing the
legitimacy of settlement classes abut increasing the protections
afforded to class, members. Subdivision (c) (1) (A) (ii) requires that
if the c6lassWas certified only for settle ent, class members be
allowed to opt,,. out of any settlement Iafter the terms of the l
settlement are approved by the court. Parties who fear the impact
of such opt-o uts on a settlement intended to, achieve total peace
may responddby1 refusing to settle, or by crafting the settlement so
that one or more parties may withdraw from the settlement after the En
opt-out period. The opportunity to opt out of the settlement
creates special problems when the class includes "futures" 7
claimants' who do not yet know of the injuries that will, one day L
bring them into the class. As to such claimants, the right to opt
out created by 'subdivision (c) (1) (A) (ii) must be held open until
the injury has 'matured and for a reasonable period after actual
notice of the class settlement.

The right to opt out of a settlement class is meaningless v
unless there is actual notice. Actual notice in turn means more
than exposure to some official pronouncement, even if it is
directly addressed to an individual class member by name. The
notice must be actually received and also must be cast in a form C
that conveys meaningful information to a person of ordinary
understanding. A class member is bound by the judgment in a
settlement-class action only after receiving actual notice and a
reasonable opportunity to opt out of the judgment. L

Although notice and the right to opt out provide the central
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L means of protecting settlement class members, the court must take
L particular care in applying some of Rule 23' s requirements.

Definition of the class must be approached with care, lest the
attractions of settlement lead too easily to an over-broad

LI definition. Particular care should be taken to ensure that there
are no disabling conflicts of interests among people who are urged
to form a single class. If the case presents facts or law that are
unsettled and that are likely to be litigated in individual
actions, it may be better to postpone any class certification until
experience'with individual actions yields sufficient information toLI support a wise settlement and'effective review of the settlement.

When a settlement class seems premature, the same goals may be
served in part by forming an opt-in class under subdivision (b) (4).
An opt-in class will bind only those whose actual participation
guarantees actual' notice and voluntary choice. The major
difference, indeed, is that the opt-in class provides clear
assurance of the same goal's sought by requiring actual n'otice and

Li a right to opt out'of a settlement-class'judgment. Other virtues
of opt-in classes are discussed separately with subdivision (b) (4).

L Subdivision (f). This permissive interlocutory appeal
provision is adopted under the power conferred by 28 U.S.C. §
1292(e). Appeal from an order granting or denying class
certification is permitted in the sole discretion of the court of
appeals. No other type of Rule 23 order is covered by this
provision. It is designed on the model of § 11292(b), relying in
many ways on the Jurisprudence that has developed around § 1292(b)
to reduce the potential costs of interlocutory appeals. The
procedures that apply to the request for court of appeals
permission to appeal under § 1292(b) should apply to a request for
permsision to appeal under Rule 23(f). At the same time,
subdivision (f) departs from § 1292(b) in two significant ways. It
does not require! that the district court certify the certification
ruling for appeal, although the district court often can assist the
parties and court of appeals by offering advice on the desirability
of appeal. And it does not include the potentially limiting
requirements of '§ 1292(b) that the district court order "involve[]LI a controlling question of law as to which there is substantial
ground for difference of opinion and that an immediate appeal from
the order may materially advance"the ultimate termination of the
litigation."1

Only a modest expansion of-the opportunity for permissive
interlocutory appeal is intended. Permission to appeal should be

L. granted with great restraint.' The Federal Judicial Center study
supports the view that many suits with class action allegations
present familiar and almost routine issues that are no more worthy
of immediate appeal than many other interlocutory rulings. Yet

LI several concerns justify some expansion of present opportunities to
appeal. An order denying certification may confront the plaintiff

rl* with a situation in which the only sure path to appellate review is
L
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by proceeding to final judgment on the merits of an individual r
claim that, standing alone, is far smaller than the costs of J
litigat'ion. -[-Tepr drf addtati a plitf ca e

result may be 'tarne-w ray~ ................. ~~~terv.....enti;on.. Tht dotelS rio 'seer>is au[m of......................... a.concern tom~e - if ndee ther -i- a. ali :- laim ! th ert h

order granting certification, on the other hand, may force a
defendant to settle rather than incur theorsts of defending a
class action' and ,run the risk of potentially ruinous liability.X
These concerns can be met at low cost by establishing in the court
of appeals la discretionary power to grant interlocutory review in
cases' thatshow appeal-worthy certification issues.'

, , , ~ ~ ~~~ ~ ~ ~ ~ ~ ~ ~ ~~~. ... .. .. .. ......

,Th~e expansion {of appeal opportunities effect~ed by subdivision.
(f)is indeed modest.i Caourt of appeals discretionis asbroad as
under§ 1292(b) .le P rermission to appenalmay be granted or denied on a
thebasis tofn, anyd consideration thatthe courtuof appeals findslity
persuasiven. Perission is most loiwel y, by to belgrhanted when the
certification decision turns on a novel or unsettled question of
law., Such questions ar e most l ikely to ariserdutr'ing the early
years ofeexp'eriench ewith new clrahscs-action provisions as they may be
adopted,TintoRule 23 or enacted by legislation. Permission almost
always will be denied when the certification decision turns on
case-specific matters offact anddistrict court edoiscretion. on

The districtyiynjourtationavithaworked -th our the certifi nds
decision, oftenw sill , isbelable .toliprovide cogent advice on the
factors that bearibnnthe decision awn'hether tonpermittappeal. This
advice can be partincularlyvaluabls eif theicertification decision
is tentative. ar Even asn to a C ,f'airm ,,certification decaision, a b
statement o reasons beaorng on the probable benefits and costs ofAlo
immediate llappeal can help focus the ecourtf of appeals decision, and
may persuade the dl~i*',sapp~ointed pary thatrian attempt to appealtwould
be fruitless. ,,,., ' ' P,

The 10-day period for seekingdpermission to appeal is designed
to reduce the risi'i that lattempted ap~peals will disrupt continuingC
proceedinss. It is expected that the courts of aappeals will act Le
quickly in making the preliminary determination wether to permit
appeal. K'l' Permis'sion 'to 'appeal does not stay trial court
proceedings. A stay should be sought first from the trial court. n
If the trial court refuses a stay, iets action and any explanation
of its views should weigh heavily with the courtof appeals. a

be fruitless.

Th ,0da peidfrseig emssJ oap sdsge

to reduce-therisk that Ateipte'd Appels will disrpt continuin

proeedng. I is epetedtht te curs o Apeas illac
quickly~in mai p , re-Limnary' d'i~terinatlion wheher to permi



Rule 23. Class Actions (November, 1995 draft)

1

L 2 (a) Prerequisites. One or more members of a class may sue or be

r 3 sued as representative parties on behalf of all eony if - with

L 4 respect to the claims, defenses, or issues certified for class

5 action treatment-

L 6 (1) the elass is members are so numerous that joinder of all

[7 members is impracticableT_

8 (2) there are questions of law or fact common to the class,:

L 9 (3) the claims or defenses of the representative parties arc

10 typical of the claims or defenses the representative

11 parties' positions typify those of the class-- and

: 12 (4) the representative parties,and their attorneys will fairly

13 and adequately discharge the fiduciary duty to protect

14 the interests of the all persons while members of the

15 class unti r y th-Yrt A...fi. i

16 duty.

17 (b) Class Actions Maintainable When Class Actions May be Certified.

18 An action may be maintained certified as a class action if the

19 prerequisites of subdivision (a) are satisfied, and in

20 addition:Fa
21 (1) the prosecution of separate actions by or against

[22 individual members of the class would create a risk of

23 (A) inconsistent or varying adjudications with respect

7 24 to individual members of the class whieh that would

25 establish incompatible standards of conduct for the

7 26 party opposing the class, or
L

27 (B) adjudications with respect to individual members of

[ 28 the class whieh that would as a practical matter be

29 dispositive of the interests of the other members

L



30 not parties to the adjudications or substantially

31 impair or impede their ability to protect their

32 interests; or

33 (2) the party oppesing the clazs has acted or refused to act

34 on grounds generally applicable to the class, thereby

35 making appropriate final injunctive or declaratory relief

36 or eorresponding declaratory relief may be appropriate L

37 with respect to the class as a whole; or

38 (3) the court finds (i) that the questions of law or fact

39 common to the certified class member_ of the class

40 predominate over any- individual questions affecting only L
41 individual members included in the class action, _(iJi

42 that {the class claims, issues, or defenses are not

43 insubstantial on the meritsI [alternative:1 {the

44 prospect of success on the merits of the class claims,

45 issues, or defenses is sufficient to Justify the costs

46 and burdens imposed by certification}, and (iii) that a

47 class action is superior to other available methods and

48 necessary for the fair and efficient adjudication

49 disposition of the controversy. The matters pertinent to F
50 the these findings include:

51 (A) the interesto f members of the elass in individually Li
52 controlling the prosecution or defense of

53 practical ability of individual class members to j
54 pursue their claims without class certification and

55 their interests in maintaining or defending L
56 separate actions;

57 (B) the extent and nature of any related litigation

58 ..onerning the controversy already commeneed by ore

59 against involving class members of the clasz;

60 (C) the desirability or undesirability of concentrating f

61 the litigation of the claims in the particular Li

2 7



[62 forum;

63 (D) the likely difficulties likely to be cencountered in

64 the management ef in managing a class action that

65 will be avoided or significantly reduced if the

[66 controversy is adjudicated by other available

67 means;

68 (E) the probable success on the merits of the class

E 69 claims. issues. or defenses;

70 (F) whether the public interest in - and the private

7 71 benefits of - the probable relief to individual

L 72 class members justify the burdens of the

7 73 litigation; and

L
74 (G) the opportunity to settle on a class basis claimsL 7 5 that could not be litigated on a class basis or

76 could not be litigated by ror against?] a class asr 77 comprehensive as the settlement class; or

78 (4) the court finds that permissive joinder should be

79 accomplished by allowing putative members to elect to be

80 included in a class. The matters pertinent to this

7 81 finding will ordinarily include:
L

82 (A) the nature of the controversy and the relief sought;

> 83 (B) the extent and nature of the members' injuries or

C84 liability;

85 (C) potential conflicts of interest among members;

L 86 (D) the interest of the Party opposing the class in

87 securing a final and consistent resolution of the

1 88 matters in controversy; and

89 (E) the inefficiency or impracticality of separate

so 90actions to resolve the controversy; or

[ 3



91 (5) the court finds that a class certified under subdivision

92 (b)(2) should be joined with claims for individual

93 damages that are certified as a class action under

94 subdivision (b)(3) or (b)(4).

95 (c) Determination by Order Whether Class Action to Be maintained

96 Certified; Notice and Membership in Class;-Judgment; Aetiens

97 Conducted Partially as Class Actions Multiple Classes and

98 Subclasses.'

99 (1) Az soon as practicable after the commnenement of an action

100 brought as a elasn action, the court shall determine by

101 order whether it is to be se maintained. An order under

102 this subdivision may be conditional, and may be altered

103 or amended before the decision on the merits. When

104 persons sue or are sued as representatives of a class,

105 the court shall determine by order whether and with

106 respect to what claims, defenses, or issues the action

107 should be certified as a class action.

108 (A) An order certifying a class action must describe the

109 class. When a class is certified under subdivision V
110 (b)(3). the order must state when and how putative

111 members (i) may elect to be excluded from the

112 class, and (ii) if the class is certified only for

113 settlement, may elect to be- excluded from any

114 settlement approved by the court under subdivision V
115 (e). When a class is certified under subdivision

116 (b)(4), the order must state when. how, and under

117 what conditions putative members may elect to be

118 included in the class; the conditions of inclusion

119 may include a requirement that class members bear a

120 fair share of litigation expenses incurred by the

121 representative parties.

122 IB) An order under this subdivision may be God F

4 V



J123 conditional, and may be altered or amended before
124 the dceision en the merits final judgment.

-125 (2) (A) When ordering that an action be certified as a class
7 126 action under this rule, the court shall direct that
L127 appropriate notice be given to the class. The
128 notice must concisely and clearly describe the
129 nature of the action, the claims, issues, or
130 defenses with respect to which the class has been
131 certified, the right to elect to be excluded from a
132 class certified under subdivision (b)(3), the right
133 to elect to be included in a class certified under
134 subdivision (b)(4), and the potential consequences
135 of class membership. [A defendant may be orderedL36 to advance the expense of notifying a plaintiff
137 class if, under subdivision (b) (3) (EL, the court
138 finds a strong probability that the plaintiff class
139 will win on the merits.1

n
L140 (i) In any class action certified under subdivision
141 (b)(1) or (2), the court shall direct a means
l 42 of notice calculated to reach a sufficient
143 number of class members to provide effectivel 144 opportunity for challenges to the class
145 certification or representation and for

7146 supervision of class representatives and class
147 counsel by other class members.

4 (ii) In any class action maintained certified under
149 subdivision (b)(3), the court shall direct to

7150 the members of the class the best notice
'151 practicable under the circumstances, including
F- 5 2 individual notice to all members who can be
L 53 identified through reasonable effort but
e 54 individual notice may be limited to a sampling
L155 of class members if the cost of individual

L" 5



156 notice is excessive in relation to the

157 generally small value of individual members'

158 claims.1 The notice shall advise each member LA
159 that (A) the court will exclude the member

160 from the class if the member se requests by a

161 opocified date;, (B) the judgment, whether

162 favorable or not, will include all members who

163 do not requcpt xelusion; and (C) any member

164 who does not request exclusion may, if the

165 member desires, enter an appearance through LJ
166 counsel.

167 (iii) In any class action certified under

168 subdivision (b) (4), the court shall direct a

169 means of notice calculated to accomplish the t

170 purposes of certification.

__
171 (3) Whether or not favorable to the class,

172 (A) The judgment in an action maintained certified as a K
173 class action under subdivision (b) (1) or {b-) ( 2 )T

174 whether or not favorable to the class, shall

175 include and describe those whom the court finds to

176 be members of the class-.-

177 (B) The judgment in an action maintained certified as a

178 class action under subdivision (b) (3), whether or LJ
179 not favorable to the class, shall include and

ISO specify or describe those to whom the notice

181 provided in subdivision (c)(2)(A)(ii) was directed,

182 and who have not requested exclusion, and whom the

183 court finds to be members of the class-.; and

184 (C) The iudcfment in an action certified as a class fL
185 action under-subdivision (b)H4) shall include all

186 those who elected to be included in the class and

187 who were not earlier dismissed from the class.

6



[188 (4) When appropriato (A) An action may be breught -er
189 maintained certified as a class action =

1190 (A) with respect to particular claims, defenses, or
[191 issues; or

192 (B) a class may be divided into subclasses and each
[ 93 subclass treated as a Claus, and the provisions of
194 this rule shall then be construed and appliedL195 aeeerdingly by or against multiple classes or
196 subclasses, which need not satisfy the requirement
197 of subdivision (a)(1).

198 (d) Orders in Conduct of Class Actions. In the conduct of actions
1 99 to which this rule applies, the court may maake appropriate
200 order-s:

[L201 (1) Before determining whether to certify a class the court
202 may decide a motion made by any party under Rules 12 or

f 03 56 if the court concludes that decision will promote the
4 04 fair and efficient adjudication of the controversy and
-205 will not cause undue delay.

L
206 (2) As a class action progresses, the court may make orders

[207 that:

208 (A) -(-l+ determine~hn the course of proceedings orrl

L209 prescribegii measures to prevent undue repetition
210 or complication in t4:e presentingatien ef evidence

fr~211 or argument;
L

212 (B) +2t require-ng, for the pretcetion ef to protect the
[213 members of the class or otherwise for the fair
214 conduct of the action, that notice be dirceted to

[215 some or all ef the members of:

[216 (i) refusal to certify a class;

7



217 Add4 any step in the action: Her ef L

218 (iii) the proposed extent of 'the judgment_ -, or ef 7
219 (iv) the members' opportunity of the members to

220 signify whether they consider the K
221 representation fair and adequate, to intervene

222 and present claims or defenses, er to

223 otherwise come into the action, or to be i

224 excluded from or included in the class; K
225 (c) (+-) imposglTh conditions on the representative

226 parties, class members. or en intervenors;
L)

227 (DI -4- requirehig that the pleadings be amended to

228 eliminate therefrem allegations as te about

229 representation of absent persons, and that the

230 action proceed accordingly;

231 {U (5)- deal-ng with similar procedural matters.

232 (3) The orders An order under subdivision (d) (2) may be L
233 combined with an order -under Rule 16- and may be altered

234 or amended as may be desirable from time to time.

235 (e) Dismissal er and compromise.

236 (1) Before a certification determination is made under

237 subdivision (c) (1) in an action in which persons sue For

238 are suedl as representatives of-a class, court approval

239 is required for anv dismissal, compromise, or amendment

240 to delete class issues.

241 (2) An elass action certified as'a class action shall not be K
242 dismissed or compromised without the approval of the

243 court, and notice of thre a -proposed dismissal or i

244 compromise shall be given to all members of the class in

245 such manner as the'court directs.

8
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246 (3) A proposal to dismiss or compromise an action certified as

247 a class action may be referred to a magistrate judge or
248 a person specially appointed for an independent
249 investigation and report to the court on the fairness ofV250 the proposed dismissal or compromise. The expenses of
251 the investigation and report and the fees of a personL252 specially appointed shall be paid by the parties as
253 directed by the court.

F254 (f) Appeals. A court of appeals may in its discretion permit an
255 appeal from an order of a district court granting or denying
256 a request for class action certification under this rule if
257 application is made to it within ten days after entry of the
258 order. An appeal does not stay proceedings in the district

L"259 court unless the district judge or the court of appeals so
260 orders.
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DRAFT MINUTES

ADVISORY COMMITTEE ON CIVIL RULES

NOVEMBER 9 and 10, 1995

[ NOTE: THIS DRAFT HAS NOT BEEN REVIEWED BY THE COMMITTEE

The Advisory Committee on Civil Rules met on November 9 and
r 10, 1995, at The University of Alabama School of Law. The meeting

was attended by all members of the Committee: Judge Patrick E.
Higginbotham, Chair, and Judge David S. Doty, Justice Christine M.
Durham, Francis H. Fox, Esq., Assistant Attorney General Frank W.
Hunger, Mark 0. Kasanin, Esq., Judge David F. Levi, Judge Paul V.
Niemeyer, Carol J. Hansen Posegate, Esq., Professor Thomas D. Rowe,
Jr., Judge Anthony J. Scirica, Judge C. Roger Vinson, and Phillip
A. Wittmann, Esq. Edward H. Cooper was present as reporter.
Former Committee Chair Chief Judge Sam C. Pointer Jr., and former
member John P. Frank, Esq., also attended. Judge Alicemarie H.
Stotler attended as Chair of the Standing Committee on Rules of
Practice and Procedure; Professor Daniel R. Coquillette attended as
Reporter, and Sol Schreiber, Esq. attended as liaison member, of
that Committee. Judge Jane A. Restani attended as liaison
representative from the Bankruptcy Rules Advisory Committee. Peter
G. McCabe and John K. Rabiej, along with Karen Kremer, represented
the Administrative Office of the United States Courts. Thomas E.

E7 Willging and Robert J. Niemic represented the Federal Judicial
Center. Professor Francis E. McGovern attended as an invited
speaker on experience with state-court class actions. Observers
included Frank Bainbridge, Esq.; Sheila Birnbaum Esq., Robert S.
Campbell, Jr. (liaison, American College of Trial Lawyers), Esq.,
Alfred W. Cortese,, Jr., Esq., Robert Heim, Esq., Professor Deborah
R. Hensler, Robert Klein, Esq., Barry McNeil, Esq. (Chair-elect,

E ABA Litigation Section), Professor Linda S. Mullenix, Fred Nisko,
L Esq., Professor Carol M. Rice, Evan Schwab, Esq., Fred Se Souk,

Esq., Melvin Spaeth, Esq., and H. Thomas Wells Jr., Esq. (liaison,
C ABA Litigation Section).

Judge Higginbotham opened the meeting by welcoming the
Committee and observers to Tuscaloosa and the Law School.

L The Minutes of the April 20, 1995 meeting were approved.

Judge Higginbotham reported on the September meeting of the
Judicial Conference of the United States. Shortly before the
meeting, the proposals to publish for comment revised jury voir
dire provisions in Criminal Rule 24(a) and Civil Rule 47(a) were

L moved to the discussion calendar. It was proposed that the
Judicial Conference direct the Standing Committee that the
revisions not be published for comment. This proposal raised
concerns on at least two scores. The first concern is that it

L would be a new and unfortunate precedent to bring the Judicial
Conference into the rulemaking process before the ordinary

V consideration of proposals that have worked through the full
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processes of the Advisory Committees and Standing Committee. The
second concern is that such interference could make it more
difficult to persuade Congress that the Enabling Act process should g

be respected because it provides an orderly and designedly
deliberate process for considering rules changes. After spirited
discussion, the Judicial Conference decided not to interfere with r
the proposed publications. This action seems to reflect a judgment 7
about the need to respect the, regular Enabling Act process, not
final approval of the merits of the Criminal Rule 24(a) and Civil
Rule 47(a) proposals. There seems to have been a strong sense that
allowing public comment is particularly important with reaspectto
attorney participation in jury voir dire. The matter is oftgreat
importance to the bar, and the bar should knowF,,that it has had full
opportunity to make its views known.

Brief further discussion was given to the Civil Rule 47(a)
proposal. 'It was noted that the public comment period may propose
alternatives that will' improve the initial proposal. Jury L"
questionnaires areoften suggested, but must be controlled both to
protect juror privacy and also to reduce the opportunities for
manipulation of psychological, profiles or other jury selection L
devices. New York, which has followed the practice of selecting
civil juries outside the presence of a judge, is moving toward a
system of greateri judicial involvement that nonetheless is likely L
to leave room for lawyer participation. And'thoughtful attention,
must be directed to the fact that many judges who, permit
substantial lawyer participation under present Rule 47(a) oppose
amendment of the rule to require this practice. If possible, some
means must be found to address the underlying concern that judges
are better able to control improper uses of voir dire if they have
an unconditional right to deny any participation.

The report on pending legislation pointed out that it was
decided that the "Contract With America" bills were moving so fast X
in the House of Representatives that it would not be fruitful to
attempt to voice Rules Committee concerns in the House. The
Subcommittee chaired by Judge Scirica, including members Doty,
Rowe, Vinson, and Wittmann, has met with some success in working L
with members of the Senate staff. Congress is working toward a
conference report on securities legislation, although as of the
time of this meeting the Senate had not yet appointed conferees.
Some difficulties continue to divide the House and Senate. The
chair of the SEC has stated profound reservations about the E
legislation. It is still too early to guess the prospects for
eventual passage. Thereare important substantive provisions in
the bill, 'and the subcommittee has been at pains to state
repeatedly that substantive matters are outside the area of proper
Committee concern. When substance and procedure are tied together
in the bill, as often happens, this approach has necessarily
constrained the subcommittee's freedom to make suggestions. And C
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L there are many procedural provisions, dealing with pleading,
discovery, Civil Rule 11 sanctions, jury interrogatories, class
actions, and other matters. Some of the troubling procedural

Lg provisions have been dropped, such as the proposals for steering
committees or guardians ad litem in class actions. Other class
action innovations - and there are many - are limited to securities
actions, but seem to have reached a stage that is beyond further
modification. Pleading requirements have been moved to a
relatively "low stakes" table; the most recent version incorporates

I Second Circuit standards for pleading with particularity. The Rule
LI 11 provisions continue to- be a challenge. The current version

requires the court to review the complaint, responsive pleadings,
and dispositive motions, and make findings whether there has been
any violation of Rule 11. Any Rule 11 violation in the complaint
that is not de minimhis presumptively requires an award of the fullr attorney fees incurred by the defendant, no matter how small a
portion of the fees was incurred by reason of the violation rather
than entirely proper portions of the complaint. These Rule 11
provisions have become a surrogate for a more general fee-shifting
proposal, and the compromise seems untouchable during this session.
If the bill does not pass this session, however, there may be an
opportunity for further consideration and improvement of these
provisions.

Rule 23

L Civil Rule 23 formed the central focus of the meeting. The
materials with the discussion draft suggested that four major
proposals should be discussed first: (1) The new Rule 23(f)
provision for permissive interlocutory appeals; (2) that Rule

L 23(b) (3) be modified to require that a class action be "necessary"
for the fair and efficient adjudication of the controversy; (3)
that Rule 23(b) (3) require consideration of the probable success ofL the class claim on the merits, and of the significance of even
probable success; and (4) that Rule 23 be modified - most likely
with respect to (b)(3) classes only - to make clear the
appropriateness of "settlement" classes. The meeting provided
opportunity for full discussion of each of these four proposals,
and tentative decisions were reached as to the first three. No
time was available to discuss the more detailed changes that also

L were proposed in the discussion draft. The discussion draft posed
two separate issues with respect to these changes. The firs t issue
is whether it is wise to propose a number of significant changes in

L tandem with a set of major changes. The choices to be ma de will
not be easy. If the Committee finds several aspects of Rule 23
that bear useful improvements, it seems undesirable to defer these
matters for a period that is likely to extend several years into
the future. On the other hand, consideration of even two or three
fundamental changes will continue to require careful attention and
much hard work. If the Standing Committee, members of the bench
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and bar, Judicial Conference, Supreme Court, and Congress are asked L
to consider fundamental changes, there may be a risk that other
significant changes will not receive the attention required to
ensure the best possible revisions. The second issue really is all K
the other changes. None canbe advanced without careful Committee
review. If it is decided that they should be considered on the
merits with an eyeto determining whichmerit a recommendation for
publication, the Committee must review them to support appropriate
determinations.,

Rule 23(f): Permissive Interlocutory Appeals L
Draft Rule '23(f) would providefor permissive interlocutory

appeal from a, district court order granting or denying class Li
certification. The draft is closelymodeled on the language of 28
U.S.C. § 1292(b), in an effort to invoke familiar concepts that
will ease application of a new rule. It departs from § 1292(b),
however, in important respects. First, it does not require
permission to appeal from the district court, nor even an initial
request to theO district court for permission. Second, it does not
incorporate any of the limiting § 1292(b) requirements that have
limited use of § 1292 (b) inj the class certification context - that
there be "a controlling question of law as to which there is
substantial ground for difference of opinion and that an immediate L
appeal from the order may -materially advance the ultimate
termination of the litigation." Although § 1292(b) has provided a E
useful opportunity for appeal with respect to various Rule 23 K
rulings, the draft is intended to make appeals more readily
available. The opportunity for more frequent review may be
particularly important if other substantial changes are made in
Rule 23. Particularly during the early years of any new Rule 23
provisions, the opportunity for appellate guidance by interlocutory
appeal can be invaluable. K

The limits built into the draft were noted repeatedly
throughout the discussion. Application for permission to appeal
must be made within 10 days of the order granting or denying Li
certification. District court proceedings are stayed only if a
stay is ordered by the district judge or the court of appeals - the
stay provision is modeled on § 1292(b) to ensure there is no 7
confusion of meaning. The district-court-first analogy to L
Appellate Rule 8(a) also was noted repeatedly. The Advisory
Committee Note to this provision should observe that ordinarily an 7
application to stay district court proceedings should be made first i
to the district court. The question was raised whether the rule
should provide a presumptive stay of discovery when a court of
appeals grants permission to-appeal. It was agreed that it is
better to adhere to the general provisions of the § 1292(b) model;
such problems seem to be worked out well in practice under §
1292(b), and creation of a presumption might distort the stay L

C
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decision.

The first question addressed to the nature of the permissive
appeal was whether there should be an opportunity to appeal as of
right, even broader than the former "death-knell" theory that was
used by some courts to permit appeal when a denial of class
certification seemed to threaten the practical termination of
litigation that could not be pursued to vindicate individual claims
alone. The discretionary opportunity provided by the draft was
thought to be illusory. It was observed that at least in some
circuits, certification for appeal under § 1292(b) frequently fails
because the court of appeals denies permission to appeal;
eliminating the need for district-court certification does not
ensure that the court of appeals will grant permission.

The response to the fear that a discretionary system of
interlocutory appeal would prove illusory was the fear that a right
to appeal would lead to abuse. The Federal Judicial Center study
confirms the belief that there are many "routine" class
certification decisions. Appeals in such cases are likely to do
little more than increase' delay and expense. Yet there will be
strong temptations to appeal certification decisions; defendants
will be particularly tempted to appeal orders that grant
certification. Perhaps worse, the right to appeal certification
decisions might lead a party to contest a certification that
otherwise would be accepted by stipulation. It is anticipated -
and the Advisory Committee Note would make clear - that permission
to appeal, although discretionary in the court of appeals, will
rarely be given.

It was further urged that the draft provides significantly
greater protection against improvident certification decisions than
§ 1292(b) now provides. Removing the power of the district court
to defeat any opportunity to appeal is a significant change. A
grant or denial of certification can "make or break" the
litigation, and the need for review at times will be greatest, in
situations that are least likely to lead to district-court
certification. And the danger of delay is reduced not only by the
draft requirement that permission to appeal be sought within 10
days, but also by the prospect that the courts of appeals generally
will act quickly, likely within 30 days or so, in deciding whether
to grant permission.

An argument was advanced for restoring the requirement of
district court permission to appeal, drawing from the observation
that a class certification decision may be provisional. When a
judge has reached a reasonably firm decision as to certification,
appellate review often will be welcome, particularly in cases that
present uncertain questions of law. There is little reason to fear
that necessary appeals will be thwarted by district court
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intransigence. And if the district judge has no voice in the
appeal decision, there will be a tendency to defer certification
rulings. These arguments were later renewed, with the added
suggestion that district-court discretion is particularly important',
in cases that have generated lengthy records on the certification
question.' The district court's familiarity with the record will
support a better evaluation of the value-of appeal. The'response V
was renewed also, this time with the added observations that L

certification for appeal might be inappropriately denied by a judge
bent on pursuing settlement following al grant of class Cl
certification designed . to' encourage settlement, or that L
certification for appeal might be inappropriately denied by a judge
who has denied class certification because of distaste for the 7
underlying claim. '

Discussion returned to the fear that the draft rule would m
encourage too many efforts to appeal; it was suggested that appeals
would be attempted in the overwhelming majority of cases. It was
rejoined, however, that this prediction rested on experience with
the most complex and contentious of class actions. More routine
actions are not likely to involve such persistent efforts. The L
explicit invocation of court of appeals discretion, moreover, is a
significant safeguard against feckless attempts to appeal.
Although adding "in its discretion" to an openly permissive appeal
provision may seem redundant-, it is valuable as an explicit
reaffirmation of the sweep of appellate discretion. The phrase is
lifted bodily from § 1292(b); the Committee Note should state that
the scope of appellate discretion is as broad under proposed Rule
23(f) as it is under § 1292(b). Invoking this familiar concept
should allay concerns about the risks of improvident and disruptive
appeal attempts. It is expected, moreover, that most certification t
decisions will depend heavily on specific case circumstances.
There will be little reason to grant appeal in such cases; the
major impetus for appeal will come in cases presenting unsettled LI
questions of law.

Further discussion led to the conclusion that the Committee
Note should discuss the possible importance of district court L
contributions to the decision whether to permit interlocutory
appeal. District courts should be encouraged to offer advice on C
the desirability of appeal at the time of making certification
decisions. The advice would not be a condition of appeal, but
would be more or less persuasive according to the reasons offered
by the district court and the extent to which certification turns
on case-specific facts developedfat length in the district court.
District courts can be quite helplful in "separating the wheat from
the chaff" of intended appeals. District court advice may help the l
parties as well as the court of appeals; a cogent statement of
reasons for refusing appeal may often discourage a party who
otherwise would attempt an appeal. L
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It also was asked whether an appeal provision could reasonably
be discussed before deciding whether to propose any other changes
in Rule 23. Until the Committee has concluded its deliberations on
Rule 23, it will not be possible to know what the Rule will be.
The scope of appeal, the nature of the issues that may be advanced,
and the frequency or infrequency of "routine" certification
decisions, all depend on the nature of the rule itself. It was
responded that the Committee may decide to urge only the appeal
amendment. But it was further agreed that a decision to propose an
appeal provision may appropriately be revisited, at the behest of
any Committee member, at the conclusion of the Rule 23
deliberations.

A motion to approve proposed Rule 23(f) passed, 11 for and 1
opposed as to particular (unspecified) features of the draft.

CERTIFICATION "NECESSARY"

The discussion draft proposed that to certify a Rule 23(b)(3)
class, a district court must find that certification is "necessary"
for the fair and efficient adjudication of the controversy, not
merely superior to other available methods:

(3) the court finds * * * that a class action is
superier to ether available methods necessary for
the fair and efficient adjudication of the
controversy. * * *

The background of this proposal was described as the great
level of interest and concern that have come to surround use of
Rule 23 to address mass torts, and particularly dispersed mass
torts. The Committee has heard many views on this set of problems
through its activities focused on Rule 23. There has been a strong
sense that much of the difficulty has been due to the substantive
law, a difficulty beyond the reach-of this Committee. There also
has been much concern that certification of a class can give
artifical strength to claims that individually lack any significant
merit. The greatest concern focuses on claims that, if valid,
would generate substantial individual damage awards. Although many
of the claims may be brought as individual actions, the defendants
would defeat most. If all are aggregated in a single action,
however, even a relatively small risk of losing on the merits must
be weighed by the defendants against the crushing liability that
would be imposed by a loss on the merits. This calculation may be
further affected by a fear that the sheer weight of the
responsibility of denying any recovery to all members of a class
may increase the prospect that the class will win on an aggregate
claim that would be lost far more often if pursued in individual
litigation. The result is a great pressure to settle. The
pressure to settle also may be enhanced by the transaction costs of
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litigating individual claims - if a defendant can purchase "global
peace" by settlement, much of the settlement cost may be offset by
saving the expense of individual litigations. ,

L
On the otherside of the equation is the familiar phenomenon

of class litigation to enforce claims that are strong on the merits
but that would, not bear the expense of individual litigation. L
Consolidation of actions in the same court under Civil Rule 42, and
aggregationpof actions in different courts under 28 U.S.C. §§ 1404,
1406,,and l407,is not aIparticularly effective means of addressing
this problem, even recognizing. that the efficiencies of
consolidated proceedings may make it possible to pursue claims that
would not bear the risks and expenses of separate adjudication.
Class actions in such circumstances do far more than merely achieve U
efficiency. The proposal is notidesigned to deter consolidations,
but only to limit class certification to settings in which IT

individual litigation isinot a Irealistic alternative.

Changing this criterion of Rule 23(b)(3) certification from
superiority to necessity could emphasize the role of class actions
in addressing claims that do not bear the costs of individual
litigation. For such claims, class certification is necessary.
Certification is not necessary for claims that could reasonably be
pursued in individual actions. It may be that a single event or
set of events will give rise to claims of both types-because some
victims suffer substantial injury, while many other victims suffer
only relatively minor injuries. L

Such is the purpose of the proposal. It is limited to (b)(3)
classes. The questions the Committee addressed began with the
central issues: is the change desirable? What might it mean in U
practice - is there force to the concern that "necessary" might
mean a lower threshold, not a higher threshold? Should the change
be broadened to include (b)(1) or (b)(2) classes? L

The first response was that the proposal was a mere cosmetic
change that is not adequate to address any of the real problems of
Rule 23.

The next response was that indeed the change seemed to lower
the standard, making it easier to achieve certification. The
annotations to the proposal say that the test of necessity is a
practical test, not an absolute one; is this something that can
safely be left to the Committee Note, or should it somehow be
worked into the language of the Rule? Another view of this
question was that there is no meaningful difference between
superiority and necessity; unless we can find and express a
difference, we should not amend the language of the present rule.
In any event, the concept of necessity is ambiguous.

UJ
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And then the proposal was championed as a good thing. The
only way to effect change is to modify the language of the rule.
The problems indeed are clustered around (b)(3) and the "freeway"
effect it has in generating claims that, but for class
certification, would not ever develop into litigation. If it were
possible to find the equivalent in formal drafting language, the
rule should caution against "willy-nilly" certification. The Note
should say this. A clear and convincing preponderance of the
factors conducing to certification should be required.

The opposing view conceded that necessity implies a higher
standard than superiority, and argued that a higher standard is
undesirable. To find that a class action is superior is to find
that it is a better means of proceeding. To change the standard is
to require that a court deny certification even though a class
action would be better than - superior to - the realistically
available alternative methods of proceeding. The change may seem
to be loading the rule too much in favor of defendants. The
perceived problems would be better addressed through the proposed
factors that look to the probability and social benefits of success
on the merits of the class claim.

Another concern about the necessity standard was expressed in
relation to employment discrimination claims. The statutory
amendments that have added damages remedies now bring these cases
into the ambit of (b) (3) classes. Class certification may be
necessary to ensure that all affected individuals recover damages;
a rule that emphasizes necessity may lead to certification of a
class that will generate many practical problems, and that would
not be "superior" to other available methods that often would not
be invoked. This result may be a good thing, but we need to think
about the problem before deciding on a language change.

The concern about the ambiguous relationship between the
superiority and necessity standards led to the suggestion that the
rule retain the superiority requirement and add necessity as an

L additional requirement. This should make it clear that the
standard is being ratcheted up. This proposal was in fact adopted
after much further discussion.

Attention then moved to the element of this requirement that
focuses on the "fair and efficient adjudication of the
controversy." It was observed that the meaning of this phrase
depends on the "controversy" that it refers to. If the controversy
includes claims that grow out of a common fact setting but that
would not give rise to individual litigation, the concepts of
fairness and efficiency may diverge. A class action may be
superior and indeed necessary precisely because there is no viable
alternative means of adjudication. It is more fair if the claim

l deserves to be enforced. At the same time, class proceedings may

L
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be "efficient" only in the sense that the alternatives are so
inefficient as to be unavailable. For that matter, certification
also may not be "fair" in light of the prospect that an aggregation
of worthless small claims may gain leverage that forces settlement
to avoidthe costs of class litigation and the risk of a mistaken
judgment on the merits. This discussion did, not lead to any
proposal'for amending any of the three terms involved.

Another suggestion was that as a matter of drafting,,factor
(C) should be reframed. "Desirability" somehow duplicates the C
inquiry into superiority or necessity; it would be better torefer
to the consequences ,of concentrating the litigation, in the
particular forum., This suggestion was met, however, with the r
concern that the longstanding language of Rule 23 should be changed L
only when a change, of meaning is intended. Any substitute for
desirability must be explained in the Note as a styling change, not
a change of meaning, and even then there would be a risk that the
Note would be overlooked and some change of meaning read into the
change of language.

These concerns provoked the observation that before addressing
matters of language, it is most important to determine what policy
should be embodied in the rule. Should we maintain present policy,
or is it desirable to suggest some change?

One broad policy issue was found in the question whether
adoption of a higher standard for (b) (3) class certification would
be, or would be ,perceived to be, a pro-defendant choice. The i
response was that the change cannot meaningfully be seenin that
light. The purpose of this change is not to address the classes V
that aggregate numerous small claims; if anything is do be done
about such classes, it will be through other proposals. Instead,
it addresses the classes that include plaintiffs who have
substantial individual claims and who could pursue individual L
litigation. In the last few years, defendants have often sought
certification of such classes. The interests of the defendants,
often spurred by liability insurers, are to achieve a global
settlement that avoids the costs and uncertainties of individual
litigation. Making certification more difficult in these cases
could at least as easily be seen as a pro-plaintiff change. As an
additional complication, the interests of the defendants may
overlap with the interests of some members of the plaintiff class
because a class adjudication can effect a more orderly and uniform r
distribution of the assets available to satisfy the claims of all
plaintiffs. A carefully structured class disposition can ensure
that all persons injured by a common course of conduct share in the
judgment, not simply those who got the earlier judgments. The
purpose is not so much to favor plaintiffs or defendants as to find
a procedure that most effectively recognizes the interests of all.

L
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The Committee then was admonished that this proposal reflects
rulemaking at its worst. The Rules were, in the beginning,
relatively simple. People could understand them. They have become

L complex. The cognoscenti understand them still. But there are
800,000 lawyers who may need to understand them, and it is
counterproductive to continue along a course of trivial changes
that generate confusion far out of proportion to any incremental
benefit that might be achieved.

The policy issues were brought back into the discussion with
an illustration of a "single event" mass tort. An airplane crash
might generate 150 claims. Each claim could be tried separately.
A joint class proceeding may be more efficient, but is not
necessary. This is a real situation that causes real difficulty.
Individual actions in the federal courts can be consolidatedV without difficulty, given the array of consolidation devices. The
Note should comment on this alternative to certification. This
change is important. This argument was met by the contrary view
that class certification is suitable for the single-event mass
disaster. And in return it was accepted that perhaps in some
single-event settings a class action Jis necessary because
consolidation will not accomplish all the appropriate results.
Class certification, for example, might helplaadress settings in

L which individual state-court actions cannot be consolidated with a
mass of federal actions.

A different perspective was opened by the observation that the
proposed necessity standard seems calculated to underscore a
preference for individual litigation where individual litigation is
possible. It was answered that this is indeed the purpose, thatU? many lawyers believe there is too much emphasis on moving cases,
getting rid of them, even though individual actions would be
better. This is the policy that should be addressed before

L language is chosen.

T- i This policy was then underscored by referring to the decisionL in Matter of Rhone-Poulenc Rorer Inc., 51 F.3d 1293 (7th Cir.
1995). It was suggested that the result in the Rhone-Poulenc case
is right, and that Rule 23(b)(3) should be amended to make it
easier to support similar results in future cases. We need to find
a way to make it easier to refuse certification. This view was
echoed in the statement that the issue is whether Rule 23(b)(3)
should be amended to discourage class certification.

The earlier suggestion was renewed by a motion that the
superiority language should be retained, and supplemented by addingF a requirement of necessity. There would be no change in the "fair
and efficient language," which refers to matters that depend
heavily on the context of specific cases. This change may indeed
encourage certification of small-claims classes; whether there may



Civil Rules Committee DRAFT Minutes i;,w,
November 9 and 10, 1995

page -12-

be offsetting changes that may discourage certification depends on
the additional proposals still to be discussed.

The virtues of this proposal were urged to be twofold. The
existing body of doctrine that elaborates the superiority
requirement will be retained, providing a familiar first step of
analysis. The additional necessity requirement need be addressed
only if superiority is found. Necessity then will provide an
additional and higher requirement that will require further
evaluation of the same factors that' bore on the superiority
determination.

The objection was made that it seems undesirable to require
this two-step process. The proposal seems to be that necessity is
a higher standard that always embraces superiority, and always
requires something more. The finding of superiority will be
necessary in all cases, but never sufficient for certification.
Why not focus on necessity alone, explaining it as well as can be,
without retaining both requirements?]

The motion to retain the superiority requirement and add a
necessity requirement passed by vote of 8 to 4. This portion of
Rule (b)(3) would read: C

(3) the court finds * * * that a class action is
superior to other available methods and necessary
for the fair and efficient adjudication of 'the
controversy. * * *

State Class Actions C

Professor Frances McGovern then addressed the Committee on
current experience with class actions in state courts. !He spoke
from extensive experience with state-court class actions, including L
experience as a special master charged with facilitating
coordination between state courts and the federal court supervising
the consolidated federal cases arising out of claims concerning
silicone gel breast implants'. He has worked extensively with the A
MTLC committee established by the Conference of Chief Justices.

There has been an explosion in state class actions. Many of ti
them involve claims that are framed as "fraud" claims arising out
of the terms of various kinds of insurance and loan transactions.
The volume is remarkable. The procedures also are remarkable; L

state judges achieve much greater uniformity of procedure than
federal judges, largely by adhering closely to the recommendations
made in the Manual for Complex Litigation. There are some major
problems.

Polybutelene pipe cases illustrate one type of state actions. C
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Chlorine attacks the pipe joints, causing them to leak. State law
governs, and individual claims ordinarily are too small to meet the
amount-in-controversy requirement for diversity jurisdiction. Some
individual claims have been tried to judgment. The defendants want
to settle. A Texas state judge refused to certify a nationwide
class for a $750,000,000 settlement. A federal judge denied
jurisdiction of an attempted class action. The result was that
class actions were filed in three states. A California judge took
on the task of persuading judges from the other state to go to
California to work out a settlement. When that did not work, he
conducted a settlement conference that came very close to a
settlement. The lawyers have been "sent back" to the other state
courts to attempt to conclude the settlement of all actions in all
states. It may work.

For some time, class actions have provided the "end game"
after a number of individual actions have been tried to judgment,
establishing a framework of information that facilitates just and
reasonable settlement on a class basis. But recently some lawyers
are attempting to bypass this process, putting the class action "up
front" before there have been many individual adjudications.

State judges increasingly are turning down "sweetheart"
settlements that establish res judicata for the defendants in
return for deals that benefit the class lawyers more than the
class.

State class actions have become very important. And federal
Rule 23 is very important to what the state courts do. Most states
follow Rule 23, although there are variations in the extent of its
adoption.

Deborah Hensler then stated that Rand is trying to put
together a project to get a good view on the frequency and
diversity of class actions. The methodology would be different
than that used by the Federal Judicial Center study, aiming at
generating complementary information. A survey of potential
plaintiffs would be an important element in the study. A series of
case studies, based on data collection from sources outside court
files, would be attempted as the basis for a systematic measure of
the costs and benefits of class actions for plaintiffs and
defendants. This is a very ambitious proposal, which will require
substantial independent funding. It may not be possible to mount
as ambitious a project as would be desirable. Although it takes a
while to make sure that the cases studied are fairly
representative, not "eccentric," results could be available in time
to inform this Committee's ongoing consideration of Rule 23.

PROBABILITY OF SUCCESS



Civil Rules Committee DRAFT Minutes
November 9 and 10, 1995

page -14- V
Over the course of the past year, it has been urged that Rule

23 should incorporate a test., akin to preliminary injunction

analysis, that balances the probable outcome on the merits against C

the burdens imposed by class certification. The discussion'draft L
included this feature in two - perhaps redundant -ways, dealing
only with (b)(3) classes:

(3), the court finds *,* * that the probability of
success ,on the merits of the claim rby or against
members4 of the classl warrants the burdens of
certification., and that a class action is superior
-k * *.. The matters pertinent to the findings
include:,* * * (E) the probable success on the C

merits of the class claims, issues, or defenses.

Discussion began by framing the general issues: should any

consideration of the merits be required? If so, what should be the
means of calibrating, the strength of the claims to the
certification decision? Should the preliminary injunction analogy

be used, or does it suggest an unnecessarily elevated standard of

success? How would this approach affect the relationship between.

the certification decision and other proceedings - would it require

substantially increased opportunity for discovery on the merits,

delay the certification decision, create difficulty for

certification 1of settlement classes, increase the occasions for

interlocutory appeal? Although the provision may seem a boon for

defendants, may it generate offsetting problems by elevating the

stakes at an early stage of the, litigation for fear that a

preliminary finding of probable success may increase settlement

pressure and even affect a defendant' s standing with the financial P
community? So, in the end, is this an approach that may help L
plaintiffs in cases that lead to a favorable preliminary appraisal

of the merits, and may harm plaintiffs when the preliminary C

appraisal is unfavorable?

It was suggested that perhaps it would be more appropriate to

erely on analogy to temporary restraining order practice rather than

preliminary injunction practice. The difficulty with preliminary

injunction procedure was thought to be that it may be akin to

trying the case before certification. Civil Rule 65, indeed,

authorizes the court to combine the preliminary injunction hearing i

with trial on the merits. A temporary restraining order often

issues only after a hearing, but-the hearing is expedited and there

is little or no discovery. The key is to 'find an abbreviated

procedure, a matter that invokes the procedural distinctions

between temporary restraining orders and preliminary injunctions,
not any supposed difference in the standards for preliminary C

relief.

It was observed that with preliminary consideration of the LD
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merits, lawyers inevitably will demand an opportunity for discovery
to support well-informed presentations on the merits. And, once
discovery is opened up, it will be difficult to limit its scope.
It will be difficult to resist this pressure, and it will be
difficult to keep the focus of discovery narrow. If the purpose is
to separate out claims that gain settlement power by certification
despite scant prospect of success at trial on the merits, an
abbreviated procedure will not do the job. During the delay, it
may happen that some individual claims are tried; that is not
necessarily an undesirable thing. 4

The fear that a probable success requirement would impede
certification of classes for the purpose of settlement was stated
to be a real problem. It also was noted that defendants often push
for certification of a plaintiff class if they believe they have
strong cases, and that the probable success requirement could prove
adverse to defendants in this way as well.

Concern with the effects on settlement classes was met by the
suggestion that a probable success requirement could be viewed from
the perspective of settlement. If certification is made to support
future efforts to settle, the requirement means only that there is
a reasonable prospect that settlement will be achieved, since
settlement will count as success on the merits. If certification
is made to support a settlement already reached, the measurement of
success on the merits becomes one with the proceedings to determine
whether to approve the settlement. The defendant wants
certification, the plaintiff wants certification, and a probable
success element should not be a problem if the rule is properly
drafted.

The probable success factor was urged to be a good token of
the broader problems of class actions today. Some class actions
are very good, as shown by the wide array of opinions gathered by
the Committee's efforts to reach out to the bench and bar for
advice. Other class actions are simply means by which complaisant
plaintiffs' lawyers offer res judicata for sale at bargain rates to
intimidated defendants. The Federal Judicial Center study shows
that individual recoveries are small in most class actions.
Account should be taken both of the prospects of meaningful
recovery for anyone, and whether there is enough real good in any
recovery to justify the burden of class proceedings. Although the
Rhone-Poulenc decision in the Seventh Circuit does not say so
expressly, it turns in part on an estimate of the probable merits
of the class claim, and also on the costs to the system even if the
class claim succeeds. The history of plaintiff failures at trial
generated a particular fear that a single class proceeding might
reach a wrong result. Even if a right result should be achieved,
great difficulties would be encountered in further proceedings to
translate the class judgment into individual judgments. Other
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cases involving minuscule individual recoveries, administered and LJ
distributed at great cost, impose quite different burdens. "Fluid"
class recovery in such cases involves elements of social policy,
that should be beyond the reach of the Rules Enabling Act process.

It was asked whethersuccess on the merits should be measured
by the representative parties' claims or by the class claim. The
response was that it is theclass claim that is important, but that
the plaintiffs'; individual claims may be strong evidence of the
strength of the class claim. The question is how many class
members have claims sufficiently similar to the individual
representatives' claims to warrant certification.

This discussion led to more pointed suggestions as to the
nature of the, showing that might be required. Rather than a
thorough appraisalof the merits, it was suggested that a "first
look" might be sufficient, or that the effort should be only to
ensure that the claims are not "bogus."

The first look approach was resisted on the ground that the j
certification decision is very important. If the merits are to be
considered, it should not be done on the basis of half-a-dozen
affidavits. If there is to be discretionary consideration of the
merits at the certification stage, it should not be so open-ended. L

The "bogus" claim approach met the response that few cases
involve bogus claims. Most contemporary criticism of Rule 23
arises from dispersed mass-tort cases, and these cases do not
involve bogus claims.

These observations returned the discussion to the opening
point. The class device should facilitate prosecution of strong
claims, but should not be misused to add strength to weak claims.
Many experienced lawyers say that, despite the difficulties of
making a rigorous empirical demonstration, a significant share of
class actions involve coercive use of the class device to force -

settlement of claims that have little chance of success on the
merits but that promise overwhelming liability should the slender
prospect of success on the merits mature into reality.

The quest for alternative formulations led to additional L
suggestions looking to a "significant probability of success," or
"sufficient merit to warrant certification." These and other r
formulas led to the suggestion that before further drafting efforts
were made, the Committee should determine the general question L
whether any consideration of the merits might be appropriate. 7

A motion to add to the (b) (3) certification some consideration
of the probable merits passed by 11 to 1.

LI
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Robert Heim, an observer, then told the Committee that

although he had been an early proponent of the preliminary
injunction probability-of-success analogy, the Committee

L discussions had persuaded him that this approach might impose an
undue burden on plaintiffs. The burden would be particularly
troubling if appraisal of the probable outcome were to be made

L early in the litigation. Defendants too may have cause to fear
this approach, particularly as the preliminary appraisal might come
to influence such subsequent matters as settlement negotiations,
summary judgment, or even attitudes at trial. It would be better
simply to adopt a low threshold that gives the court discretion to
look at the merits without embarking on an extended inquiry. This
result could be accomplished by adopting a new element in the Rule
23(b)(3) calculus, requiring the court to find that the issues
presented by the facts and the law are not insubstantial [and have
been sufficiently well developed through prior judicial
experience].

Immediate response to this suggestion was that perhaps this
inquiry should be reduced from an element of the certification
decision to a mere place in the list of factors that bear on the
elements of certification - the most obvious fit would be with the
determination that certification is superior and necessary for the

Lo fair and efficient adjudication of the controversy. The question
is one of weeding out weak cases, and a simple role as one factor

r in the certification process will accomplish that task. It was
suggested that if this look at the merits should become only a
factor, a balancing element should be incorporated, so that a
greater prospect of success on the merits would be required when

C the burdens of certification are greater. Treating the inquiry as
a mere factor in the certification determinations was urged to
reduce the risk of untoward consequences. Indeed, it was urged
that as a mere factor, this inquiry could actually help plaintiffs

L? win certification of classes on strong small claims, reducing the
concern that preliminary consideration of the merits may seem an
unfairly pro-defendant provision. (And it was responded that
perhaps the bilateral impact of this approach is enhanced if it is
made an element of certification, not a mere factor.)

Another response was that it is dangerous to require prior
judicial experience with the underlying claims. This element seems
to reflect concern with dispersed mass torts. There is no reason
to insist on earlier litigation with respect to many class claims
that arise out of a single transaction - securities fraud actions
offer a common example. It was responded that the concern really
goes to the newness of the kind of claim. Securities litigation
often presents issues of a kind made familiar by much earlier
litigation that arises out of distinct events but invokes common
principles. So of other kinds of class actions. But some class
actions present issues that are new and unfamiliar; it takes time

LF
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for the claims to mature through individual adjudication before
courts can safely consider class litigation. Premature class
certification can create many claims that otherwise "would not be."

The balancing approach reappeared, with the suggestion that a
"not insubstantial" test standing alone would not have much effect.
Insubstantial, claims should be dismissed without regard to l
attempted class, certification. It also was urged that "not
insubstantial" has a double-negative ring thatis not well-suited
to rule drafting. The effort to sort out claims that can proceed
as individual, claims but not as class claims also seems to
intrinsically involve balancing. What is soughtis a sufficient
prospect of success by the members of the class to justify the C
incremental costs, delays, risks, and settlement pressures that
flow from certification. Why not say this openly, recognizing that
the adverse consequences of certification vary from case, to case,
and allowing only relatively strong claims to support a
certification that imposes relatively onerous burdens?

The difficulty of making a cogent appraisal of the likely
outcome returned to the discussion. A "determination" of probable
merits should not be required, but only a preliminary assessment.
But there is a danger that in many cases the assessment will not in
fact be preliminary. Any requirement in this dimension will put
real pressure on the judge. Findings will be made. Discovery will
be had. The determination may be tied to, or sequenced with,
summary judgment.

A separate question was raised about the risk that an adverse
ruling on the probable success factor might spur a plaintiff to
mount a second action. The same representative plaintiff might L
allow the first action to meander along without certification, but
seek certification of the same class in another court with another
opportunity to persuade a different judge on the probable success
issue. Itrwould be a nice question whether the first determination
should preclude relitigation by the same plaintiff, particularly if
there is no final judgment in the first action. And the problems
would become much more tangled if the same lawyers simply found a
different representative plaintiff to maintain a second action.
Certification and defeat of the class claim brings some measure of
finality. Denial of certification is less likely to do so. These
questions were met with the response that if there is a need to
make certification more difficult, the need should not be put aside
because of the prospect that a plaintiff who once fails to make the
required showing may try a second time to make the same required
showing.

Comparisons with present practice also were noted. One L
comparison is the finding in the Federal Judicial Center study that
in a majority of the class actions studied, motions to dismiss or Fl
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for summary judgment were made before a ruling on certification.
Another was that evidentiary hearings now are required on only ar small fraction of class certifications, and that the hearings that
are had typically run from two hours to perhaps a single day.

Discussion of the probability-of-success factor resumed after
an overnight break. It was suggested at the beginning of the
morning session that it would be difficult to be achieve a final
formula, with confidence, at this meeting,. There will be many
opportunities for review,' aided by comment, before the present

Lv discussion draft can be transformed into a new rule. The Committee
should seek to do the best it can for the moment, recognizing that
the time has not yet come to take a proposal to the Standing
Committee with a recommendation for publication and comment.
Instead, the draft that emerges from this meeting can be reported
to the Standing Committee as an information item at its January

L meeting, seeking their views as support for further consideration
at the April meeting of this XCommittee. If a proposal for
publication can be reached at the April meeting, and is approved by
the Standing Committee in early summer, it would go out for public

L comment at the same time as a proposal presented to the Standing
Committee in January.

Turning to the actual approach to be taken, it was observed
that the "not insubstantial" claim approach involves a double
negative in one sense, but it reflects a common recognition that
goes beyond the surface logic of words. Lawyers understand that
however precise a line we might imagine between "substantial" and
"insubstantial," there is a big difference between requiring that
a claim be substantial and requiring that a claim be not

L. insubstantial. Earlier discussion has shown many difficulties with
a balancing test. It seems more attractive to adopt a test that
allows a first look at the merits, but that often can be met
without a' need for extensive discovery or formal hearings. The
test would be designed to screen out claims so weak on the merits
as to gain potential strength only by class certification. Even at
that, the certification decision will be a major event, just as it
often is now. If the rule requires only a finding that the claims
are not insubstantial,, it will be far different from requiring that
a means be found to weigh different measures of probable success on
the merits against different levels of certification-induced
burdens, risks, and pressures to settle. There even is a virtue in

r the negative reference to "not insubstantial," moving away from the
dangers of early factfinding.

Initial discussion settled on a draft that incorporates theV "not insubstantial" requirement among the findings required for
certification of a (b)(3) class, and that adds "on the merits" to
make it clear that insubstantiality does not refer to the dollar
amount of individual or aggregate claims. The draft would add this

L
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element to (b) (3):

(3) the court finds * * * that the class claims,
[ issues, or defenses are not insubstantial on the
merits. * * *. The matters pertinent to tie these
findings include * * * (E) the probable success on
the merits of the class claims, issues. or defenses

This approach was contrasted with the balancing approach that
dominated much of the earlier discussion. The balancing approach KJ
continued to find support, particularly if the rule were to
identify explicitly the continuing concern, that certification of a p
class can impose not only great expense but also a coercive
pressure to settle in face of a very small probability that a weak
claim may result in liability for large damages. This alternative
was offered as a proper matter for further discussion at future
meetings. Indeed, the Committee may wish to provide an alternative
discussion draft in its informational report to the Standing
Committee.,

This point of uncertainty was the occasion for one of the
frequent observations anticipating the later discussion whether the
burdens of class proceedings may be so important as to justify L
refusal to certify claims that are likely to succeed on the merits.
It was suggested that although this question is conceptually
distinct from the probability-of-success question, it affords an
alternative approach to the concern that class proceedings may at
times be much ado about too little.

These uncertainties also provoked one of several discussions
of the frustration that inheres in a process of surveying many
possible changes, large and small, before finally determining what
path to take. The Committee has not finally determined whether to
propose any changes at all- the only commitment is to make
thorough use of the information that has been gathered. If changes
are to be proposed, there is no determination whether there will be
only a few small changes, a major overhaul of the rule, or a
substantial set that includes some important changes and a number
of smaller improvements. The frustration, however, is a necessary p
price to be paid for carefully reviewing each of many
possibilities, suspending judgment until all have been considered.

Returning to the probable-success issue, it was moved that the
Committee present two alternatives to the Standing Committee for
information and advice. One alternative would be the "not
insubstantial on the merits" version set out at pages 19 to 20.
The second alternative would not for the moment refer expressly to
the effect of certification in creating pressure to settle, but
would include an explicit balancing requirement and raise a higher
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threshold than the "not insubstantial on the merits" version. This
alternative would read:

LI (3) the court finds * * * that the prospect of success
on the merits of the class claims, issues, or
defenses is sufficient to justify the costs and
burdens imposed by certification * * *. The
matters pertinent to the these findings include: *
* * (E) the probable success on the merits of theLI class claims, issues, or defenses * * *

Retaining both versions for purposes of further discussion
will provide the opportunity for further consideration. They are
intended to be quite distinct.

The motion to present both alternatives passed 11 to 1.

L Benefits and Costs of Class Victory

The next topic was a proposal, drawn from various state law
L- models, that a court have discretion to refuse certification of a

(b) (3) class if the benefits gained by success on the merits would
not be sufficient to justify the costs of administering the class
action and distributing individual recoveries. This proposal is
distinct from the probability-of-success question because it can be
applied by assuming that the class will prevail on the merits. In
pure form, it would be administered by assuming that the class will
prevail and asking whether the victory will justify the costs
entailed in reaching the merits and implementing the judgment.

L The discussion draft shaped this issue by adding a new item to
the list of factors to be considered in determining whether a class
action is superior and necessary to the fair and efficientL adjudication of the controversy:

(F) the significance of the public and private values
F of the probable relief to individual class members
L in relation to the complexities of the issues and

the burdens of the litigation;

The first observation was that it is logically difficult to
fit this drafting form into the list of findings required in the
initial paragraph of (b) (3). It clearly does not bear on
predominance of common issues, or probable success. It fits, if at
all, only with the determination whether a class action is superior
to other available methods and necessary for the fair and efficient
adjudication of the controversy. This factor is likely to be
relevant only when individual claims are too small to justify the
cost of nonclass adjudication, so that a class action is necessary
if the controversy is to be adjudicated, and so that it is

7
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difficult to deny that a class action is superior to alternatives
that will not lead to any adjudication of the controversy. There
may be a better drafting solution if this factor is to be adopted.

In support of some such approach, it was urged that this issue
is a major matter. Although the Federal Judicial Center study 7
shows median individual recoveries in class actions across a range
from $300 to $500, there are many illustrations of far smaller
recoveries. The "two dollar" individual recovery is trivial, and
is responsible more than,anything else for the "bad name" of class
actions. The courts are asked to shoulder a considerable burden,
to conscientiously administer cases that mean little or nothing to
individual class members but enrich class counsel.

Of course the contrary argument will be made that what is
important is not the perhaps trivial individual recovery but
enforcement of the social policies embodied in the legal rules that
support the recovery. The malefactors must not be allowed to
retain their ill-gotten gains because they have managed to profit
from small wrongs inflicted on many people, and because public
enforcement resources are not adequate to the task assumed by the
class-action bar. But courts must pay the price of administering
this form of justice, and the price is paid at the expense of F
litigants who present individually important claims that also rest H
on important social policies. The question whether to devise means
to punish all wrongdoers is a question of political and social
policy that should be left to other agencies of government. They
should find the means to reach a proper level of enforcement, not
civil rules adopted through the Rules Enabling Act process.

The median individual recovery' figures of the Federal Judicial
Center study were again advanced to show that although the typical
figures are far below the level needed to support individual
litigation, the figures are not trivial. Across the four districts n
in the study, median individual recoveries ranged from $315 to
$528.

It was proposed that all of these concerns might better be
addressed by a more thorough revision of factors (D), (E), and (F)
in the Rule 23(b) calculus: C

i'
(D) the likely difficulties, expenses, and burdens if

the controversy is resolved by class adjudication
rather than by separate individual actions;

(E) the-likely benefits to individual class members if
the controversy is resolved by class adjudication
rather than by separate individual actions; and

(F) the public interest, if any, in having the K
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controversy resolved by class adjudication rather
than by separate individual actions

L (F) {alternative} whether the predominant motivation for
class certification is counsel' s interest in fees
rather than the benefits sought for class members

L It was agreed that if there is to be a factor F, and if it is
r to have the force suggested, its structure and placement are

important. Various committee members had attempted to combine
LI factors (E) and (F) of the draft version, and encountered

difficulty. These efforts commonly wound up in the direction of
f asking whether the probable relief to individual class members is
L sufficient to justify the costs and burdens of class litigation, or

more simply whether the probable relief is worth the effort. One
difficulty arises from the meaning of the relatively neutral but
open-ended reference in the draft to the "significance" of the
public and private values of class relief. , Identification of
public and private values, and particularly of "public values,"

F involves a wide-open element of discretion that may be too broad.

Turning to the cost and effort dimension, the Committee asked
for a review of the attorney fee awards found in the Federal
Judicial Center study. The response was that median gross monetary
recoveries ranged in the four different courts from $2,000,000 to
$5,000,000; attorney fees ranged from 20% to 40% of class
recoveries, and the higher percentages ordinarily were associated
with smaller gross recoveries.

Attention then focused on the issue that many believed to lie
L at the core of the F factor issue. There are significant problems

in administering class actions that yield only trivial individual
recoveries - the "$2 recovery" became the symbol of this

L7: phenomenon. But there is a deterrence value in enforcing existing
social policy as captured in current law. The F factor seeks to
incorporate this value by focusing on the public value of the
probable relief, but may not capture the importance of deterrence
and forcing disgorgement of ill-gotten gains. The very elasticity
of the public value concept, indeed, virtually ensures that very
good judges will reach different results in cases that seem
indistinguishable. A focus solely on the insignificance of private
relief, however, leaves out the deterrence function.

The need to pursue deterrence through privately instituted
class litigation was challenged. Congress can, if it wishes,
create a bounty system to encourage private enforcement of public
values. Qui tam actions embody precisely such a system. The

L question is whether Rule 23 should continue to play a comparable
role. This function has been absorbed by Rule 23(b)(3) over many
years in which it was adapted to functions that never were

hi
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anticipated by its authors. There was no imperative command that 4o
the rule be adopted. There was none that it be adapted as it has
been. It should be possible to reexamine the question whether it
must continue to function as an incentive to lawyers who at best r
can pursue the public interest only by means of the inefficient,
costly, and pressure-ridden device of artificially aggregating vast K
numbers of individually trivial claims. Why not cut back on this
outgrowth, leaving it to Congress to devise better means of
enforcement in the public interest where better means really are
desirable? Even the class action represents litigation with
parties. It began life simply as a procedural device to facilitate
effective determination of individual claims. It becomes quite a
different procedural device - and perhaps more a substantive tool
than a procedural device - when it is abused by fee-inspired
lawyers in the name of social policy. It is brought on behalf of
the constituent, members of the class, and it is they who are bound
by the judgment. lIt cannot be brought without defining a class of
real people orqlegal entities. Why not focus solely on the W

benefits to the class members, as parties? If there is meaningful
individual relief,, class litigation makes sense. Lawyers who bring
such class actions will be rewarded, and the public interest is
served. But there are actions in which individual benefits are
trivial or nonexistent. Why should class actions be the means of K
enforcing public values in such settings? V

Quite apart from the direct costs of achieving public
enforcement by aggregating trivial individual claims, it was
observed that this device has contributed to a public sense of
cynicism about courts, lawyers, and the law.

A first rejoinder was that the image of the $2 recovery is K
misleading. There are few such cases. What of a case with 20,000
claimants with $25 individual recoveries: is $500,000 too trivial
to ignore? How will a judge decide wither $25, or $200, is Li
important enough - whether the calculation also includes public
values, or is limited to private values?

A second part of the response was that whatever may have been
intended when the 1966 amendments were adopted, the social-
enforcement function has become part of Rule 23. It is, in a real
sense, woven into the fabric of social justice. The idea is to
deter the conduct, in a manner somewhat analogous to punitive
damages. If the costs of administering individual remedies are
untoward, the answer may lie in substituted relief in the models
often characterized as "fluid" or "cy pres" recovery.

Sheila Birnbaum was then asked to address the committee. She
began by noting that many practitioners are exposed to class L
actions across the full national scene. They are proliferating.
One new field of growing activity involves state-law attacks on the
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drafting failures of insurance policies, loan forms, and the like,
framed as fraud claims but in fact involving highly technical
matters. There are no statistics, but actions like this are
common. And they enforce no meaningful social policies at all.
Anticipating the later discussion, she also addressed the use of
settlement classes. They often are proper; disagreement with the
result in one or another prominent case should not disguise the
importance of settlement as a means of resolving problems that
otherwise may be intractable. Choice-of-law problems provide one
illustration of the reasons that may support use of a settlement
class where a litigation class would not be possible. It is not
clear that the Rule 23 draft does enough to support settlement
classes.

Further doubts were expressed about allowing courts to turn a
certification decision on assessment of the public values to be
served by a class victory. Rule 23 is what it has become. It is

LI troubling. But the fact is that public enforcement agencies simply
do not have the resources to achieve comprehensive enforcement of
all our public laws against all significant violations. Rule 23

L enforcement has become a major feature of the enforcement system,
and only political judgments can justify substantial alteration.
In addressing securities class actions, for example, pending

i, legislation seeks simply to address specific perceived abuses, not
to retrench the central role of class actions in vindicatingF individually small claims for violations that, in the aggregate,
have inflicted sufficient total injury to repay the private costs
of class-action enforcement. These problems are too much political
to be addressed through the Enabling Act process. Congress is the
agency to correct them.

These doubts were repeated in a different voice. Discretion
needs anchors, it needs guidelines. Members of the Committee have

L expressed quite different views as to the proper interpretation of
the draft (F) factor. It will be very difficult for district
judges to administer, and the difficulty will generate costly
uncertainty. This approach almost invites the troubling response
that class actions are being trimmed to the "just-the-right-size"
formula: if the problems are too small, or too large, Rule 23
assistance will be denied. When suit is filed, the parties and
lawyers do not agree that it is a '$2" case. If attorney fees are
the problem, the Committee should address that problem directly.

Another problem was seen in the feature of the draft that
limits consideration of the burdens of certification to (b) (3)
classes. Various illustrations offered in the Committee discussion
have included (b) (2) classes in which injunctive or declaratory

L relief seemed to offer trivial benefits to individual class
members. And in any event, it does not seem practicable to
separate consideration of the probability of success from the

L
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importance of success. As with'the approach sketched on page 22, L
it would be better to restructure factors (D), (E), and (F)
together. It also might be better 'to incorporate a direct
referenceto cases in which attorney fees seem to be the motivating
factor behind the litigation.

The suggested direct focus on attorney-fee motivation spurred
the observation that the privateattorney general aspect of class
actions is, not of itself untoward. It is accepted in actions that
yield significant, benefits, to individual class members. The
question is whether it should be acceptedin actions that do not
yield significant individual benefits. Private enforcement can be
wise; the question is whether it is desirable absent significant
individual benefits. The antitrust laws, for example, encourage
private enforcement by trebledamagos and attorney-fee awards, but
provide these encouragements only to people who can prove antitrust
injury.

So, it was suggested, the draft F factor may be too general.
How might it be narrowed, reducing concerns about open-ended
discretion and avoiding even the appearance of trespass on areas of
social-political policy? Would it help to seek something simpler
than a factor that bears on the also discretionary (b)(3) C7
determination whether a class action is superior and necessary?
The questions are first, what is the proper role of the committee
in reconsidering the ways in which Rule 23(b)(3) has evolved over
three decades of judicial interpretation? Second, what direction
should be taken? And, third, what language will best effect the
intended changes?

One approach would be to attempt to distinguish between the
deterrence that arises from a meaningfully compensatory remedy and
the deterrence that arises from the in terrorem function of
aggregating trivial claims. Not all deterrence is desirable, Li
particularly if it arises from the disproportionate burdens and
risks of pursuing judgment on the merits. Focus on the public
interest may legitimately recognize that there may be no public r
interest in a particular proposed means of enforcement - the rule
even could be drafted to focus on "the public interest, if any * *
*." This leaves substantive concerns to substantive law, not the
mode of relief. This approach, however, does not directly address L)
the difficulty of understanding just what public values are
involved in any particular proposed class action. It must be
remembered that all of this discussion addresses a situation in L
which there is a strong claim on the merits but small individual
damages. What is the public interest then? _

The difficulty of the values concept was finally addressed by
a proposal that the factor be redrafted in terms of public interest
and private benefit. On motion, the Committee cast 11 votes, with

* W)~~~~~
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no dissent, to adopt the following language as a working draft:

(F) whether the public interest in - and the private
L. benefits of - the probable relief to individual

class members justify the burdens of the
litigation;

The Committee Note to this factor would explain that the
burdens of litigation include not only the costs of class
litigation and the complexity of, the issues, but also the in
terrorem effect of certification.

Settlement Classes

Discussion of settlement classes began with the reminder thatr this topic has come in for renewed attention in conjunction with
dispersed mass tort actions. In re General Motors 'Corp. Pick-up

L, Truck Fuel Tank Litigation, 55 F.3d 768 (3d Cir. 1995) has surveyed
the terrain. Two asbestos cases are approaching appellate
arguments in the Third and Fifth Circuit. The issues are open for

L debate and the law is in flux. The first question is whether the
Committee should attempt to deal with these issues while the
litigation cauldron is boiling. This question does not imply that
the Committee should not consider the problem; to the contrary, the
Committee already has begun the process, and 'should make a
deliberate decision whether anything useful can yet be done. But
it may be the course of wisdom to decide that the time for action
is not ripe. The risks of defendant-created plaintiff classes are
not new. But the risks are much affected by the way in which the

F- class is structured. An opt-out class is less threatening; consent
is very important. An opportunity to opt-out knowing the actual
terms of a proposed settlement can be particularly useful to ensure
individual fairness. Other questions include the basic question
whether it makes sense to certify a class for settlement purposes
when the same class would not - and often could not - be certified

r for litigation, and whether it is proper to permit a class that is
I first proposed for certification at the same time as a proposedL settlement is presented for approval. Settlements that seek to

include "futures" claimants who do not yet have enforceable claims
present quite different issues. Great savings in transaction costs

L can be achieved by means of settlement classes. And they may
facilitate claims administration structures that achieve a measure
of equality in the treatment of different claimants that could notL be achieved by any other means.

The questions are large. The drafting chore may not be
difficult once the questions are answered. But finding the answers
remains difficult. The Committee has elected not to press forward
with the draft that would have collapsed the categorical
distinctions between (b)(1), (b)(2), and (b)(3) classes,
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recognizing the special origins and legitimacy of (b) (1) and (b) (2) V

classes and the risk of losing this history. Is the tie to
litigation equally important to the legitimacy of class 7
certification, or can the real-world importance of settlement be
recognized in the text of the Rule? Notice and adequate
representation will remain crucial. The opportunity to opt out,
perhaps at the time of settlement as well as at the time of
certification, may remain equally important.

The gravity of these questions led to the suggestion that
perhaps settlement classes should not be treated simply as a factor
subsumed in the (b)(3) certification process, but should become a
new and separate Rule 23.3. The rejoinder was that any new rule 7
would have to duplicate many provisions of Rule 23; there should be
a way to make settlement classes a separate part of Rule 23.

m
It was urged that the decision whether to act now should not

turn on anticipation of the guidance to ibe provided by pending
cases. These cases will be controlled by the current language and
structure of Rule 23, and by the specific settlement events in
those cases. The first issue is whether the rule should address
settlement classes as a separate phenomenon; the mechanics should
be deferred until that decision is made. The question is whether
it is proper to view the requirements for certification differently K
when certification is sought solely for purposes of settlement, not
for litigation. The Rule or the Note can emphasize the distinctive
importance of notice and adequacy of representation in settlement
classes.

One ground for resisting settlement classes is the danger of 7
sloppy thinking about the class definition. Another danger is
presented by cases in which the settlement is worked out before the
request for certification. Two parties negotiate a prepackaged
complaint, certification, and settlement, and then present it for L
approval by a process that lacks any of the safeguards provided by
a true adversary proceeding. It is not really clear whether there
is an Article III case or controversy in this setting. There is
some force to the view that the court is simply being asked to
peddle res judicata through the group of plaintiffs' lawyers who
made the lowest and most attractive bid to the defendants. How can
a court ensure that there was genuine adversariness in negotiating L
the settlement? And how can it ensure that there was no
disqualifying conflict of interests among different people who are 7
lumped together in a single supposed class? There is a great
practical value in settlement classes, but also a great strain on
the system. How can adequate representation/of class members be
ensured, and by whom? Perhaps the impending Third and Fifth l
Circuit decisions will provide helpful guidance.

From a somewhat different perspective, it was urged that there
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L should not be any need to amend Rule 23 to support settlement class
certifications. All of the requirements for certification must be
met. But the question whether the requirements have been met can

L be addressed from the perspective of settlement, not the problems
of adjudication. The Third Circuit General Motors Pickup decision
can be read to reject this view, and to insist that certification
is permissible only if the Rule 23 requirements would be met for
purposes of litigation. If the opinion is read that way and is
followed, then Rule 23 should be amended to restore the meaning
that should be found in its present text. The purpose of
certifying a settlement class is to provide benefits for class
members - present claimants - and to reduce the transaction costs
for all parties. The court has an important role to play by

L administering settlement through Rule 23; without this judicial
supervision, defendants in the dispersed mass tort cases may
attempt to establish nonjudicial claims-administration procedures
that settle individual claims by means that do not inform claimants
as well, and that do not protect individual interests as well.
Most settlements in these cases occur after there have been
individual judgments in individual actions; the terms of settlement
are informed by the results of actual adjudications, and the
exercise of judicial review is similarly informed.

This defense of settlement classes focused attention on Rule
23(e). It was observed that it is difficult enough to provide
effective judicial review of settlements reached in actions
certified for class adjudication, in substantial part because the
parties cease to be adversaries when they join in seeking approval
of -a settlement, and suggested that these problems may be
exacerbated with settlement classes. The fairness hearing, urged
by some as adequate protection, does not do the job. The best
lawyers and best judges can work together to fashion a fair
settlement, present the alternatives effectively, and accomplish an

L effective review. But not' all can get it right. Once a settlement
is proposed, moreover, other class-action lawyers can undertake a
campaign to encourage opt7outs, promising to get a better deal.

L The case-or-controversy theme returned to the discussion, with
the statement that it is essential that there be a bona fide
dispute between real parties. There is no authority in the

L Enabling Act or Constitution to provide for settings that do not
involve a valid dispute presented for actual decision. A
settlement class divorced from a litigation class is illegitimate.
Courts may be doing it, but it should be off-limits.

This view of the "real dispute" issue was met by the
F observation that many cases come to court this way. At the very

least, there are nonclass individual actions pending, ordinarily
many of them. Some of the individual actions may be consolidated
by nonclass means. A settlement class is sought because everyone

LW
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involved wants a global resolution, and for good reason. The L
proposed settlement reflects many antecedent real disputes. It
should be enough, that the settlement class meets Rule 23 7
requirements as applied to settlement, not litigation. And there LI
are objectors - there is always someone who comes forward to
challenge the settlement. Some settlement classes involve large
claims, some involv'e small claims. Settlement classes will
continue to occur unless the Committee acts to prohibit the use of
Rule 23Jindispersed mass torts. The settlement terminates claims
that were real cases or controversies;iit simply moves them into a
class context.

The, case-or-controversy discussion led to the question whether
a settlement class can be used, to expand jurisdiction,, reaching,,
people who could not be forced into an adjudicated class. It was
suggested that "force" is not proper' nor lleven an opt-out approach,
but that an opt-in class should be proper.

The praises of settlement, classes were then sung by reference
to the silicone gel breast implant cases. They could not be tried Cl
as a class. Choice-of-law problems wouldbe insurmountable. In Li
addition, differences in the facts relevant to different defendants
would defeat a single action against all defendants. The critical F
thing is to get understandable notice to plaintiffs who demonstrate
understanding by making informed choices. There are now thousands
of individual actions outside the class, and thousands more are
being filed every, month. Asbestos litigation may provide even more
persuasive justifications. ,There are large numbers of plaintiffs
with clearly "real" claims. Manageability is very different for
settlement than for litigation. If individuals consent, the
settlement class should be appropriate.

Robert Heim observed that it is easy to be distracted by the r
common concern for the settlement class action that first comes to LJ
court as a prepackaged complaint, certification-by-consent, and
settlement. The fear of collusion is genuine, and it is fair to -

worry whether courts can provide effective protection in the
process of reviewing the settlement. But defendants who face
massive litigation want to resolve the many problems that arise
from dispersed actions. It should not be controlling whether the
negotiations occur before or after the comprehensive class action
is filed. The court can gain help in reviewing the settlement by
making sure that effective notice is provided to class members. In
addition, there is a whole new group of class-action lawyers who V
represent objectors, providing the adversary elements that
otherwise would be missing. In addition, it would be desirable to
appoint a guardian ad litem to provide independent representation L
for the class; if it is congenial to achieve this function by
relying on the "master" label, that should be helpful.
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The view was repeated that even prepackaged settlements come
to court as the fruit of much earlier litigation.

L It also was suggested that more thought should be given to
adding to Rule 23(e) more detailed guidance on the process for
reviewing and approving proposed settlements. The Manual for[ Complex Litigation provides guidance now. But perhaps Rule 23(e),
should be elaborated along the lines recently developed by Judge
Schwarzer.

The focus of the settlement discussion on dispersed mass torts
led to the question whether Rule 23 should be used to make it
easier to resolve these problems. The easier it is to resolve

L claims, the more claims there will be, and the more mass-tort class
actions.

The prospect that ready access to settlement-class litigation
may increase the volume of litigation was discounted by the
observation that at least in asbestos litigation, the focus on the
detailed manageability of class litigation blinks the reality that
the alternative is no more individual than a class action. There
are lawyers with hundreds or even thousands of clients, whose
relationship with their clients is no more real than the

L relationship between class lawyers and nonrepresentative class
members. And they too are said to be settling cases in batches, by
group settlements that focus on a total sum that, as a practical
matter, is allocated among clients by the lawyer who represents
them.

The settlement-class topic was left unresolved. The CommitteeL is anxious to hear specific proposals that go beyond the tentative
beginnings in the discussion draft. The topic will remain on theL agenda for the April, 1996 meeting.

Federal Judicial Center Study

L The Federal Judicial Center study of class actions was
referred to throughout the class-action discussion. Committee
members had the nearly-final version of the report that was
prepared for this meeting. A brief summary of the report was

L provided by Thomas Willging, and as to the appeal portion by Robert
Niemic. The study, conducted in four districts, examined all
actions that involved a class-allegation and that were terminated

L between July 1, 1992 and June 30, 1994. The districts, chosen for
believed high levels of class action activity and geographic
dispersion, were the Northern District of California, the Northern
District of Illinois, the Eastern District of Pennsylvania, and the

L Southern District of Florida. The total number of cases with class
allegations was 418. The data are representative only for thoseV courts over the study period.

Io
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The first summary observation was that the study shows that
class actions are commonly necessary means of enforcing the claims
that they involve. Among the four districts in the study, the
highest individual recovery figure was $5,331, an amount too small
to support individual litigation. (By way of contrast, ,a study of
litigation in the 75 largest counties by the National Center for
State Courts, showed average recoveries of $52,000 in personal
injury actions, and $57,000 in fraud actions,)

The next observation was that despite the modest amount of
individual recoveries, the aggregate recoveries showed that class
litigation is an effective deterrent instrument. After deducting
attorney fees, the median net settlements in certified Rule
23(b) (3) class actions ranged from $800,000 to $2,800,000 in the
four courts; the median class sizes ranged from 3,000 to 15,000.

fl
The entire study included 13 certified classes with no net

monetary distribution. Five of them sought primarily injunctive
relief. Some had nonmonetary distributions such as rebate coupons
that could not be valued by the study., It seems likely that, if the K
court had been able to foresee the results in the cases that did L)
not involve significant injunctive relief, the classes would not
have been certified. ,

It is not possible to use the study to predict what effects
would follow from a requirement that the certification decision
consider,the probable outcome on the merits. The present system P
strongly discourages any consideration of the merits. But the
study does show that through motions to dismiss or for summary
judgment,, judges commonly do look at the merits before
certification. A, majority of the cases in all districts had a K
ruling on dismissal before or at the same time as the certification
ruling, and-many had summary judgment rulings.

The study found 28 cases, 18% of the total certified classes,
that involved simultaneous certification and settlement. A
substantial share of the classes were certified for settlement
only.

The class actions endured far longer than average litigation C
in the same courts.

Turning to appeals, 15% to 33% of the study cases had at least
one appeal. There were more appeals in the cases that were not
certified as class actions than in the certified cases. There was
a dramatically increased rate of appeal in the cases that went to
trial - appeals were taken in 12 of these 18 cases, 'a very high
rate for civil actions. The appeals led to affirmance in about 50% Lf
of the cases, to reversal and remand in about 15%, and to dismissal
of the appeals in the remainder. C

L
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Few appeals dealt with class certification issues. The study
cases involved one § 1292(a) (1) appeal; no attempt for mandamus

Cl review was observed.
Lv

DISCOVERY

Robert Campbell, representing the Federal Rules Committee of
the American College of Trial Lawyers, reported on the Committee' s
informal review of the scope of discovery under Civil Rule
26(b)(l). The Committee studied alternative possibilities in

L detail. The rule now permits discovery of "any matter * * *
relevant to the subject matter involved in the pending action." It
also permits discovery of information "reasonably calculated to
lead to the discovery of admissible evidence." The committee
includes a wide variety of plaintiff- and defendant-lawyers, and
they achieved a strong consensus that the expense, time, and
difficulties parties encounter in litigation are caught up in Rule
26(b) (1). A distinguished federal judge has estimated that 95% of
all discovery is irrelevant and never used. That figure may be a
bit high, but it is in the right neighborhood. This is the core of
the discovery problem. They urge the Committee to consider both of
these sweeping elements of discovery. Their committee was7 unanimous in making this recommendation, an unusual event.

The Committee agreed to include this topic on the agenda for
the April meeting. Deep concerns with discovery were voiced at theL: Southwestern Legal Foundation conference on procedure attended by
many Committee members in March, 1995, and it is appropriate for
the Committee to review these problems as part of the continuing
duty to study the rules. The Committee should not simply put the
topic aside because the same concerns have been expressed for many
years without leading to any direct response. Many efforts have
been made to cabin the occasional excesses of discovery. If they

L have not done the job, it must be considered whether the time has
come to reconsider the central issues. The purpose of the
suggestion is large. The inquiry must not be undertaken lightly.

Standing Committee Self-Study Draft

Professor Coquillette, as Reporter of the Standing Committee,
L addressed the Committee on the draft self-study report prepared for

the Standing Committee. The draft is tentative; it has not yet
been approved and does not reflect considered Standing Committee

L views. The Standing Committee is anxious to have the draft
reviewed by members of all of the Advisory Committees. Some of the
recommendations are very important to the future of the rulemaking
process.

LI

Discussion began with the composition of the Advisory
Committees and the Standing Committee. The Standing Committee is
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important not only to coordinate the several advisory committees,
but also to provide deliberate review of their recommendations.
The history of the relationships has been one that expands the role
of the advisory committee chairs. Some earlier chairs of the J
Standing Committee did not ask the advisory committee chairs to
attend the full Standing Committee meeting. Now it is routine to
have theadvisory committee chairs attend the full meeting. They
have become valuable participants. Their role would be enhanced by
making them voting members of, the Standing Committee. As a
practical matter, the advisory committee chairs now do most of the
work that iwould be entailed,,byl full membership on the'Standing
Committee, participating activelyjin'discussion of recommendations
made by all of the advisory committees. This change can be 7
effected without significant dislocation;, the Standing Committee
can simply be enlarged to include the advisory committee chairs.
There is no need for legislation.

The Committee unanimously adopted a resolution supporting
Standing Committee membership for advisory committee chairs. n

Other Rules

Admiralty Rule B had been on the agenda for this meeting. The C
need to integrate Rule B with the 1993 amendments of Rule 4, i,)
however, presents challenging questions. Discussion of the
necessary changes was put off to the next meeting to allow more
thorough preparation. I

A proposal that the rules require use of recycled paper and
double-sided copying for all papers filed in district courts was
held for continuing study. i

Two proposals that had been made to the Committee were put
aside as outside the Committee' s role. One was creation of a
privilege against discovery of police internal investigation
reports. This proposal was found better suited to the Evidence
Rules Advisory Committee. The other proposal was adoption of a
requirement that successful defendants recover attorney fees in
actions under 42 U.S.C. § 1983 or the Americans with Disabilities
Act; if the unsuccessful plaintiff is unable to pay the award,
payment by the plaintiff' s lawyer should be ordered. This proposal Ij
was found to involve matters of substantive law suitable to
Congress, not the Rules Enabling Act process. C

Several other significant proposals were deferred for future
consideration. Although many of them involve potentially useful
improvements of the Civil Rules, the Committee does not have L
sufficient time to devote appropriate attention to every such
proposal when the proposal is first advanced. Perhaps more
important than Committee time constraints are the limits on the

L
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capacity of the full Enabling Act process. It is not only this
Committee, but also the Standing Committee, members of the bench
and bar, the Judicial Conference of the United States, the Supreme
Court, and Congress that must lavish searching scrutiny on proposed
rules. The Committee has proposed a continuing series of important
rules changes, and must husband the resources of the process to
ensure full evaluation of the most important proposals.

The Copyright Rules present a special problem because it seems
that few lawyers have the experience needed to help the Committee
determine what (if anything) should be done beyond amending
Copyright Rule 1 to reflect that the 1909 Copyright Act has been
superseded by the 1976 Copyright Act. Advice is being sought.

Next Meeting

It was tentatively decided that the next Committee meeting
would be held on April 18 and 19, 1996.

With thanks to the several observers who participated
helpfully in the meeting, and to the Administrative Office staff
for its unfailing strong support, the meeting adjourned at 4:40
p.m. on November 10.

Respectfully submitted,

Edward H. Cooper, Reporter
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TO: Hon. Alicemarie H. Stotler, Chair
Standing Committee on Rules of Practice
and Procedure

FROM: Hon. D. Lowell Jensen, Chair
Advisory Committee on Federal Rules of Criminal
Procedure

SUBJECT Report on Proposed and Pending Rules of Criminal
Procedure

F DATE: December 4, 1995

I. INTRODUCTION.

At its meeting October 16-77, 1995, the Advisory Committee on the Rules of
Criminal Procedure considered proposed or pending amendments to several Rules of
Criminal Procedure. This report addresses those proposals. The minutes of that meetingF, are attached.

There are no items affecting the Rules of Criminal Procedure which require action
by the Standing Committee at its January 1996 meeting.

II. RULE OF CRIMINAL PROCEDURE PUBLISHED FOR PUBLIC
COMMENT: RULE 24(a).

A proposed amendment to Rule 24(a) is currently pending public comment. The
amendment would provide for attorney-conducted voir dire of prospective jurors and
parallels a similar amendment to Rule 47, Federal Rules of Civil Procedure. Two dates

F
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have been set for hearings on the proposal: December 15, 1995 in Oakland, California and Al
February 9, 1996 in New Orleans, La. It appears that a number of witnesses will appear L
at the scheduled hearings.

L
ilL RULES PENDING BEFORE THE ADVISORY COMMITTEE

The Committee has considered proposed amendments to Rule 11 (participation by
court in plea discussions), Rule 26.2 (definition of statement), Rule 31 (individual polling
ofjurors}, Rule 33 (timing for motion for new trial), and Rule 35 (reduction of sentence).

Although the Criminal Rules Committee has no proposed amendments to present
to the Standing Committee at this time, the Committee decided to consider specific
language to amend Rules 11, 31, 33, and 35(c) at its April 1996 meeting.

IV. RESTYLING PROJECT

At its October 1995 meeting, the Committee considered its upcoming role in 7
restyling the Rules of Criminal Procedure. Two subcommittees were apppointed to review
and monitor the drafts prepared by Mr. Garner, and to report on the drafts at the
Committee's April 1996 meeting.

V. LOCAL RULES PROJECT E)

A subcommittee was also appointed to study the local rules identified by Professor
Mary Squiers of the Local Rules project as worthy of consideration as amendments to the K
national rules. That subcommittee is to report on its progress at the Committee's April
1996 meeting. K
Attachment: Minutes of Committee Meeting
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L MINUTES
of

THE ADVISORY COMMITTEE
on

FEDERAL RULES OF CRIMINAL PROCEDURE

October 16-17, 1995
Manchester Village, Vermont

OThe Advisory Committee on the Federal Rules of Criminal Procedure met at the
Equin x Hotel in Manchester Village, Vermont on October 16 and 17, 1995. These
minutes reflect the actions taken at that meeting.

E L CALL TO ORDER & ANNOUNCEMENTS

Judge Jensen, Chair of the Committee, called the meeting to order at 8:30 a.m. on
Monday, October 16, 1995. The following persons were present for all or a part of the

L Commrittee's meeting:

7 Hon. D. Lowell Jensen, Chair
Hon. W. Eugene Davis
Hon. Sam A. Crow
Hon. George M. Marovich
Hon. David D. Dowd, Jr.
Hon. D. Brooks Smith
Hon. B. Waugh Crigler

L Hon. Daniel E. Wathen
Mr. Robert C. Josefsberg, Esq.
Mr. Darryl W. Jackson, Esq.
Mr. Henry A. Martin, Esq.
Mr. Roger Pauley, Jr., designate of the Asst. Attorney General for the Criminal

Division
Professor David A. Schlueter, Reporter

Also present at the meeting were: Judge Alicemarie H. Stotler; Chair of the
Standing Committee on Rules of Practice and Procedure; Judge William R. Wilson, Jr., a
memb r of the Standing Committee on Rules of Practice and Procedure and a liaison to
the Cc mmittee; Professor Daniel R. Coquillette, Reporter to the Standing Committee; Mr.
John Rabiej and Mr. Paul Zing from the Administrative Office of the United States Courts;
and Mr. James Eaglin from the Federal Judicial Center.

The attendees were welcomed by the chair, Judge Jensen, who noted that
Profes sor Saltzburg's, whose term on the Committee had expired, had made invaluable
contritbutions to the Committee and would be recognized at the Committee's Spring 1996
meeti g.

l
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IL APPROVAL OF MINUTES OF OCTOBER 1994 MEETING

Judge Crow moved that the minutes of the Committee's April 1995 meeting in
Washington, D.C., be approved. Following a second by Judge Marovich, the motion
carried by a unanimous vote.

III. CRIMINAL RULES APPROVED BY THE SUPREME COURT K
AND FORWARDED TO CONGRESS

The Reporter informed the Committee that the Supreme Court had approved and L
forwarded to Congress proposed amendments to four rules, which will become effective
on December 1, 1995, absent any further action by Congress: Rule 5(a) (Initial K
Appearance Before the Magistrate Rule 43 (Presence of Defendant); Rule 49(e) (Repeal L)
of Provision re Filing of Dangerous Offender Notice); and Rule 57 (Rules by District
Courts). The Reporter noted that in its consideration of the rules, the Supreme Court had C

changed the word "must" to "shall" in order to maintain consistency within all of the rules.

IV. RULES CONSIDERED BY THE JUDICIAL CONFERENCE AND
FORWARDED TO THE SUPREME COURT

Judge Jensen reported on the disposition of Rules 16 and 32 which had been
forwarded by the Committee to the Standing Committee for action.. After considerable
discussion at its July 1995 meeting, the Standing Committee had approved a modified L
version of the Committee's proposed amendments to Rule 16, which would have required
the government to produce the names and statements of its witnesses prior to trial. In
order to avoid any conflict with the Jencks Act, the Standing Committee deleted any
requirement to produce a witness' statement. The Standing Committee had approved,
without change, the Committee's proposed amendment to Rule 32 regarding forfeiture
procedures.

Although the Judicial Conference approved Rule 32 for transmittal to the Supreme
Court, it rejected altogether the proposed amendments to Rule 16 regarding production of
witness names and statements. Although it was not clear from the Judicial Conference's
action whether they specifically intended to reject the amendment to Rule 16 which 7
addressed disclosure of expert witness testimony, the consensus of the Committee was
that that amendment had also been implicitly rejected because the changes to Rule 16 had
been treated as single unit by the Conference. 7

L

L
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V. RULES APPROVED BY STANDING COMMITTEE
FOR PUBLICATION AND COMMENT

The Reporter informed the Committee that at its July 1995, meeting, the Standing
Committee had approved for publication an amendment to Rule 24(a) which would
provide for attorney-conducted voir dire of jurors. The final language was the result of a

V compromise with a provision presented by the Civil Rules Committee for amending Civil
L Rule 47.

Judge Jensen indicated that hearings on the proposed amendment have been set for
December 15, 1995 in Oakland and February 9, 1996 in New Orleans. He added that any
members of the Comrnittee interested in attending those hearings should contact the Rules
Committees Support office.

During the discussion on Rule 24, Judge Jensen raised questions about the
appropriate role of the Chair and Reporter at the Standing Committee meetings when
proposed amendments are offered to the Committee's proposed versions. He noted that
for amendments in which the Advisory Committee has invested a great deal of debate and
time, it is not always possible to know just what amendments to agree to at the Standing
Committee level. That point was made clear during the discussion at that Committee's
meeting regarding the proposed amendments to Rules 16 and 32. In both instances, major
changes were made to the rules as the result of negotiation and compromise in an attempt
to go forward with some amendment, rather than remanding the issue to the Advisory
Committee for further action. During the ensuing discussion, the consensus of the

L Committee was that the Chair and Reporter should have some reasonable discretion to
assess the Standing Committee's proposed actions and agree to changes which they
believe are in accordance with the Committee's views. Several members expressed
concern that if the Standing Committee makes drastic changes to a rule published for
comment, there may changed votes at the Advisory Committee level upon further
consideration.

Judge Jensen also raised the related question of the appropriate role of the
Committee vis a vis lobbying Congress for or against a particular amendment. Mr. Rabiej
indicated that the legislative liaison office coordinates any such efforts with the chairs of
the respective committees.

The discussion also raised the issue of the relationship between the Advisory
Committees and the Standing Committee. Mr. Pauley noted that rarely does the Standing
Committee expand on a Committee's proposed amendment; if any changes are made, they
usually result in narrowing the Advisory Committee's proposal. Several members also
observed that there is a difference in making changes to a rule which has been forwarded

L for possible publication and comment. In those instances, the Advisory Committee will
have another opportunity to review the rule and may decide not to pursue any
amendments to the rule. Judge Stotler noted that survey forms had been provided to the

U"



October 1995 Minutes 4
Advisory Committee on Criminal Rules

Advisory Committee to solicit its views on a wide range of issues, including the
relationship between the Standing Committee and Advisory Committee. L

VI. CRIMINAL RULES CURRENTLY UNDER CONSIDERATION L
BY ADVISORY COMMITTEE

A. Rule 11(e). Provision Barring Court from Participation in Plea
Agreement Discussions L

The Reporter and Judge Jensen informed the Committee of the practice used in the
Southern District of California to expedite plea agreements. A judge, other than a

sentencing judge, works with the parties to reach a plea agreement and recommends a L
particular sentence. The Ninth Circuit apparently became concerned about the procedure
and the District now makes the procedure voluntary; the defendant may request that the L
first judge inform the sentencing judge of the latter's recommendation. The procedure L
may be in violation of Rule I 1(e) which indicates that the "court" may not participate in
plea discussions. The question, said Judge Jensen, is what is meant by the term "court?"

Mr. Pauley noted that while the Department of Justice probably would not oppose
such a procedure, there would be concern that such would create unanticipated problems.
Judge Dowd noted that there would be problems if the defendant was not present during
such plea discussions and Judge Crigler observed that the provision in Rule 11 was for
protecting the judge; he recognized, however, that need for disposing of high numbers of H
criminal cases was a high priority in some courts.

Justice Wathen stated that in state practice it is sometimes hard to avoid the L
situation. Although it is rare that the judge becomes involved, it may arise where the
issues are close and the parties ask the judge.for assistance in clarifying which way the
case will go.

A number of members noted the apparent need for expediency but questioned f
whether getting a judge involved was proper. Judge Jensen noted that even if there is a LJ
consensus that a judge's participation is helpful, the Committee should nonetheless be
sensitive to potential constitutional issues. Mr. Pauley observed that changing Rule I I
might raise other problems in that the change would be viewed as a blessing on other
innovative procedures. U

Several judges questioned whether the criminal case dockets were so heavy as to
require such procedures. Judge Dowd noted that the smaller the court, the more
frequently the judge sees the defense counsel in the courtroom. The rule, he noted, was
designed to keep the judges out of the plea agreement discussions. Judge Marovich
observed that plea bargaining is sometimes viewed negatively but that there is nothing 7
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wrong with it and that there should be no problem with some judge, other than theL sentencing judge, helping the parties reach an agreement. Mr. Martin expressed mixed
feelings about the process used in the Ninth Circuit. He noted that the presence of a judge

7 in the bargaining process can be intimidating and is not excited about opening the door to
L greater judicial participation at that stage.

Mr. Josefsburg indicated that he did not see any need for a change at this point and
Mr. Jackson observed that it was important to first address the underlying policy issue in
the rule and determine if there might not be another way to address the problem of moving
cases along.

Judge Crow stated that he was disturbed by view that counsel might not be trusted
to successfully negotiate plea agreement and noted that there might be a problem if it is
the senior judge who is helping the negotiate a settlement. Judge Wilson opined that he
could not envision a judge forcing a defendant into a plea agreement. Judge Marovich
stated that where the parties do not reach a plea agreement because of a disagreement
over the sentencing guidelines, the parties would like to know what the judge is likely to
do regarding those guidelines. Justice Wathen noted that there may be cases where there
is a legitimate need for judicial intervention. But he was also troubled about judges
becoming involved with decisions affecting strategic delay. Mr. Josefsburg stated that

r there should not be any problem with one judge telling another judge what he or she
L thinks about the case and that the rule is designed to protect the parties where there is not

an agreement.

Judge Dowd moved that the Chair appoint a subcommittee to determine the need
for an amendment to Rule 1 1 (e). Judge Davis seconded the motion which carried by a 6L to 5 vote. Judge Jensen subsequently appointed the following members to the
subcommittee: Judge Marovich (Chair); Mr. Martin, and Mr. Pauley. Any proposed
amendments will be discussed at the Spring 1996 meeting.

B. Rule 12. Proposal to Abolish Rule

L The Reporter informed the Committee that a Mr. Paul Sauers had proposed
abolishing Rule 12 as being unconstitutional. Following a very brief discussion, the
Committee unanimously agreed not to take any action on the proposal.

L.L
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C. Rule 26.2 Production of Witness Statements

1. Rule 26.2(g). (Scope of Rule)

The Reporter indicated that the Committee had received a suggestion from Mr.
Michael R. Levine, an Assistant Public Defender, to make Rule 26.2(g) applicable to
preliminary hearings. The Reporter also informed the Committee that he had searched the
materials accompanying the most recent amendments to Rule 26.2, which had extended
the production of statements requirement to other proceedings, and that he could find no
reference to extending that requirement to preliminary hearings. Magistrate Judge Crigler
noted that in his experience preliminary examinations are rarely encountered, an
observation shared by Judge Jensen. Mr. Pauley noted that if the preliminary hearing
includes testimony from a live witness, it would be logical to extend the, production
requirement to that proceeding. Mr. Martin added that there seems to be an increase in
preliminary proceedings in some districts. .

Following additional brief discussion, Magistrate Judge Crigler moved to extend
Rule 26.2(g) to preliminary hearings under Rule 5.1. Mr. Martin seconded the motion
which carried by a unanimous vote. The Reporter informed the Committee that he will
draft the appropriate language for consideration at the Committee's next meeting.,

L

2. Rule 26.2(f). (Definition of "Statement")

The Reporter also indicated that at its prior meeting the Committee had indicated
an interest in addressing the question of what constitutes a "statement" for purposes of
Rule 26.2. During the brief discussion which followed, Judge Stotler observed that the L

question of whether Rule 26.2 does not seem to raise any real questions; in most cases, the
court is simply required to apply the facts to the definition which already exists in the rule.
Mr. Pauley observed that the question sometimes arises as to whether an agent's recitation
of what a witness has said, in a "302" falls within the definition. He added that the
definition of statement in Rule 26.2 follows the definition in the Jencks Act. Judge Jensen V
observed that there is sometimes an issue as to whether an agent's notes about what a
witness said amounts to a statement and Judge Davis noted that in his experience most
302's are excluded from the definition because they are not sufficiently verbatim. Finally,
Judge Wilson noted that he believed that the FBI no longer asked witnesses to sign the
302's. No farther action was taken on amending Rule 26.2. E

D. Rule 31(d). Polling of Jurors -,

The Reporter noted that Judge Brooks Smith had raised the possibility. of
amending Rule 31(d) to permit the court to poll jurors individually, a procedure not

I I
Li
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specifically provided for in the current rule. Judge Smith noted that the issue had arisen in
a recent opinion in the Third Circuit, United States v. Miller, F_ .3d _ (3d Cir.
1995). Mr. Josefsburg moved that Rule 31(d) be so amended. Following a second by
Judge Davis the vote to amend the rule was unanimous. The Reporter indicated that he
would draft the appropriate language for the Committee's consideration at its next
meeting.

L
E. Rule 33. Motion for New Trial

L At the suggestion of Mr. Pauley, the Committee considered an amendment to Rule
33 to address the issue of what event should start the clock for filing a motion for a new
trial and how long a defendant should have for doing so. Mr. Pauley indicated that the
Department of Justice was recommending that the rule be amended to reflect that the
clock starts with some event in the District Court. He noted that if the time runs from an3 appellate court's affirmance, the time may vary greatly from case to case because of the
time consumed by an appeal. He noted that a two-year time limit would send the message
that after guilt has been determined, the courts have two years to consider claims of
innocence. Mr. Pauley added that to the best of his knowledge, the Department of Justice
has no statistics on how many cases are processed under Rule 33. The purpose of the
amendment, he said, would be to promote uniformity.

Mr. Martin expressed concern about the shortening the time for filing a motion for
new trial, especially in capital cases where a new lawyer may be appointed to handle the
appeal.

Following additional brief discussion about what should trigger the timing of a
motion, Mr. Pauley moved that Rule 33 be amended to require that motions for new trials
must be filed within two years of some event in the District Court, e.g. judgment. Judge
Davis seconded the motion which carried by a 10-1 vote. Mr. Pauley indicated that he
would draft language for the Committee's consideration at its next meeting.

3L Rule 35(b). Reduction of Sentence

3' At the suggestion of Judge T.S. Ellis (a member of the Standing Committee), the
Committee considered a proposal to amend Rule 35(b) regarding reduction of a sentence
where the defendant has provided pre-sentencing assistance. In his view, a defendant's
cooperation may not separate easily into pre-sentencing and post-sentencing cooperation
even though Rule 35(b) permits sentence reduction only for post-sentencing assistance.
That rigid line, Judge Ellis indicated, raises problems of fairness.

L
Judge Wilson observed that a defendant who provides pre-sentencing cooperation

would normally receive favorable consideration, if any, under the appropriate sentencing
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guideline, USSG § 5KI. 1. Post-sentencing cooperation is covered under Rule 35(b). Mr.
Pauley indicated that the current rule seems to be working well. He noted that Rule 35(b)
had been amended by Congress to include the word "subsequent." Following additional
discussion on the history of the rule, Judge Crigler noted the problem of accumulating
presentence and post-sentence assistance, where neither, standing alone, would be
substantial. Mr. Josefsburg indicated that the word "subsequent" should be removed from
the rule; it is difficult to accept, and explain to a defendant, the reason for such a rigid rule.
In response to a question from Judge Dowd as to why the Rule includes a one-year L
provision, Mr. Pauley indicated that the language had been intended to encourage early
cooperation and that the provision encouraged certainty and finality.

Following additional discussion about the history of Rule 35, Judge Davis moved
that the rule be amended to include the language, "In evaluating whether substantial
assistance has been rendered, the court may consider the defendant's presentence
assistance." Mr., Josefsburg seconded the motion. The motion carried by a 7-3 vote.

Mr. Pauley raised concerns about a defendant being able to benefit twice from the
same assistance; under the sentencing guidelines and also under Rule 35(b). The
consensus of the Committee that the Reporter should draft alternative language in an L
attempt to meet the concerns raised by Mr. Pauley, and shared by others.

G. Local Rules Project; Proposed Amendments

The Reporter indicated that the Local Rules Project had completed its survey of
local rules governing criminal cases and that Professor Mary Squires had provided, first, a
list of rules which might be worthy of consideration by the Committee as proposed
amendments to the national rules and second, a proposed uniform numbering system for Li
local rules. Professor Coquillette provided background information on the project which
had begun in 1986. He observed that similar studies and compilations had already been
conducted on the civil and appellate rules and that the criminal rules had not presented
nearly the number of problems encountered in those two sets of rules. He noted that a
uniform numbering system for all of the rules would be especially critical in the age of K
computerized access by counsel and the courts to both the national and local rules.

Mr. Rabiej informed the Committee that his office had received inquires from fT
district courts as to the effective date of any uniform numbering system and that it
appeared that the issue would be presented to the Supreme Court in March 1996, with an
effective date one year later. -

Following additional brief comments, Judge Dowd moved that a subcommittee be
appointed by the chair to study the local rules and report back to the Committee. Judge K
Marovich seconded the motion, which carried by a unanimous vote. Judge Jensen later

L
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appointed the following persons to that subcommittee: Judge Davis (Chair), Judge Crow,
and Judge Crigler.

VII. RULES AND PROJECTS PENDING BEFORE STANDING
COMMITTEE AND JUDICIAL CONFERENCE

A, A. Status Report on Crime Bill Amendments Potentially Affecting
Criminal Rules

Mr. Rabiej reported that there were no imminent amendments in the pending
Crime Bill affecting the Criminal Rules.

B. Status Report on Federal Rules of Evidence 413-415

Mr. Rabiej indicated that the Judicial Conference's proposed changes to Federal
Rules of Evidence 413-415 had gone into effect on July 9, 1995, without any changes by

go Congress. He stated that representatives of the Evidence Committee and the
L Administrative Office had met with members of Congress in an attempt to convince

Congress to accept the Judicial Conference's proposed changes.

VIII. MISCELLANEOUS

A. Appointment of Advisory Committee Members to Other Committees

Judge Jensen noted that Judge Dowd had been appointed as the Committee's
liaison to the Evidence Advisory Committee, to replace Professor Saltzburg.

B. Restyling the Rules of Criminal Procedure

The Reporter informed the Committee that it appeared that Mr. Bryan Garner was
prepared to draft restyled criminal rules, as part of the Standing Committee's long range
plan to modernize and streamline the language of all of the rules of procedure. Judge
Jensen noted the potential problem of inadvertently making substantive changes in the
rules. Professor Coquillette noted the value of restyling the rules, including catch-up
changes or minor changes which may have been deferred. The Reporter observed that for
the last several years, a number of rules had already been restyled. i.e., Rule 32 which had
been completely reorganized.

. result Mr. Pauley shared the concern raised by Judge Jensen that restyling changes might
result in substantive changes. He queried whether the Supreme Court had been informed
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the pending major changes in the rules. Judge Stotler indicated that she would be meeting
with Chief Justice Rehnquist and that the issue would be addressed. She noted that Mr. V
Garner had assisted the Supreme Court in redrafting its own rules.

Judge Jensen and the Reporter indicated a possible method of addressing the
proposed changes: Subcommittees could be appointed to review Mr. Garner's drafts and
report to the Committee. Judge Jensen subsequently appointed two subcommittees to
review those drafts: Subcommittee A (Rules 1-30): Judge Smith (Chair), Mr. Josefsburg,
and Mr. Martin. Subcommittee B (Rules 31-60): Judge Dowd (Chair), Mr. Jackson, and
Chief Justice Wathen.

C. Comments on Long Range Planning Subcommittee Report.
,~~~~

Judge Stotler requested that the Comrnmittee members complete the survey
provided by the Standing Committee which would assist that Committee in analyzing
potential long-range issues.

The Reporter indicated that the Committee had been asked to address two key
issues: the role of the Advisory Committee Notes and the respective roles of the Standing
and Advisory Committees. The second issue had been addressed at the beginning of the
meeting. With regard to the Committee Notes, the Reporter stated that it did not appear
that there would be two sets of notes, one for the Advisory Committee and one for the
Standing Committee, which would reflect a sort of legislative history for any particular
amendment. Judge Stotler indicated that the Chair and Reporter of the Advisory
Committee should have the option of revising the Committee Notes to reflect any later
amendments by the Standing Committee of the underlying Rule of Procedure. p

D. Report by Justice Department on Proposed Amendments

Mr. Pauley informed the Committee that in the future the Department of Justice
would be asking that several items be placed on the agenda: a possible amendment to Rule
6(e) regarding disclosures of grand jury information to state and federal authorities; and a
possible amendment to Rule 41 to provide for searches of computers and for "sneek and
peek" warrants.,

IX. CONCLUDING REMARKS; DESIGNATION OF TIME AND
PLACE OF NEXT MEETING

The Committee was reminded that its next meeting would be held at the
Administrative Office of the United States Courts in Washington, D.C. on April 29 and
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30, 1996. The Committee also decided to hold its Fall 1996 meeting in Portland, Oregon
on October 7-8, 1996.

On behalf of the Committee, Judge Jensen expressed deep appreciation to Mr.
Rabiej and his staff for making arrangements for the meeting

Respectfully submitted,

David A. Schlueter
Professor of Law
Reporter
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1. Introduction:

This document is the third edition of an annotated bibliography of articles and other
L writings that discuss court-cost and delay (and related issues), covering material from June 1,

1993 through the summer of 1995. It coitams 82 entries that refer to and annotate 72 different
,,,, - articles, most coming from law reviews and other periodicals, with a special emphasis on

emcpirical studies of cost and .delay reductiontehiques. The focus was on the federal court
- system, but particularly informative writings on the state courts were also included. Most

news-type articles, opinion pieces,,duplicative writings, articles that have been "mooted" by
.tsubsequent revisions of law, writigs on general topics of civil procedure, and other materials

F only marginally related to cost and delay reduction have been omitted.

7r ,For the ,sake of keeping this document manageable, and currently relevant, only new
items have been included. eib secofid eition of this document contained 82 new items and 99
items from -the first edition. Also, "sections tat appeared in the first two editions but which

. . -.were largely composed of opinion pieces rather then empirical-based studies (such as "News"
r ad "Interviews") were eliminated .or-consolidated into other sections. One new section,, The
L Reporting Requirement, was added under the CRA heading.

7 2. ResearchMethodologyt

Citations to most of the writings described herein were obtained by using the WestLaw
/ , computer, network. Several idfferent queries, the most fruitful of which are listed below, wereL - used within the TP-ALL abase ad crossreferenced on the LEXIS computer network.

r TTo find articles addressing general topics of cost and delay reduction:

((COST TIME RESOURC! DELAY CONGESTION) /5 (SAVE REDUCE
DECREASl MINIMZ! PREVENT CURTAIL)) /30 ((TRIAL LITIGATION
JUrSTIE P1ROCPURE COURT) /10 (REFORM IMPROVE CHANGE)) &
LDATE (AFTER JUNE 01,1993)

7 To find articles addressin specific topics of cost and delay reduction (for example):

("DIFFERENTIATED CASE MANAGEMENT" "DCM") & ("FEDERAL
CO-URTS" "DISTRICT.CORTSi & >(COST TIME DELAY CONGEST!
CASELOAD) /30 (REFORM SAE SAVING! DECREAS! MINIMIZ!) & DATE

> ~~~~~~~(AFTER JN 01, 199,3)

To find articles by some of the leading writers in the field (for example):
L .

AU (ROBEL DUJNWORTH STIENSTRA SUBRIN) & DATE (AFTER JUNE 01,

7 1993)

L -. ZThe LegalTrac CD-ROM database was also researched with the keywords CIVIL
'PROCEDURE, COURT CONGE5TION AND DELAY, and REFORM.

L Finally, the footnotes of all investigated materials were perused for other significant
and current artides and leads.

L

2
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3. Expense and Delay Red-uction in General:

Vatrick Johnston, Cwil Justice Reform: Juggling Between Politics and
Perfection, 62 FORDHAM L. REV. 833 (194).

This article commnprits onthebalane between reducing court delays and defining
procedural due press T aeotes t ide e tion" is often aimed for and yet it is t
arely edefndsuch th omrs tcsan",,y erstnd ,for what they are aiming andat what

c d'j , L 'memercost to duyeprocess.~ Thei -agaeo h JA, for instantce,is too vaguean fa4itoLSet the
perimeters necesa ry f or courts to'kno-dw" w herfthey have gone'too far. Als, peeerie

stadardsof reducionmayF beunrealisc and inresponsive to the ,heeds of procedral due
process. Finally, the 1986 and 1288.Harris Foundaion surveys as wellas the 1986 ICJ study are
discussed. Teautr coti tat h se stu dies did not account for due process protections. p

Li
Robert J. Kerekes, The Crisis of Cngested courts: One Potetial

n18 ,, ES. . 4 ,1994r.
Li

his opinion piece blames court cges io , rlems o ,thei increasing number of
attorneys admitted to the bar and a smaller infaselin the number of judges to'hear cases. The
author's proposed solutions includeilmits f disc -,e cess enforced by sanctions j
such as paying coss, dismissals, m a rtatiq d .by %/ more favorable"
sanctions, and mnandatoryl Suc =solutions, the author argues,
will ease, court congestion,,ices l~pfioil ftebr p~d incre~ase the public
perception of the judicialSYstm

Laurens Wialker, Avoidin Suprise from Federal Civil Rule Making: V
The Role oCfEconomoic Analyss, 23 () JOURNAL EGAL STUD. 569 (1994).

In this article, Professor Walker arges thatcivil rule ma~kig can be accomplished g
most efficientlyb askiing he Advisory (o mtee on Civ Rules 'to use existing research and
data, such as that'piovided IbyJlaw a1 ecolenoiics> lapproaes, before acting on the Rules.

IUsing empirical dAta--that wAhih 'is baed on'observation, hypbtesis testing; and
generalizton--will increase predictability'as to whether a change in the rules will actually
benefit the system. : :, I'i1

t , * j S 4 , < "', ' f'

Robert G. Bone, The Eampirical T r in Procedural Rule Making:
C-ommet on Walker W, )23(1), JNAL LEG'i STUD. ,595 (1994).

In this article, Professor n,,-one argues that Prpfessor Walker has gone too far in U
demanding that empirial data'blusesd b re,fany hangesin the Rules are made. While the
Advisory Comrmittee shotuld pay catefu attentionto empirical research, it should also be able
to incorporate all available informlation revant to Rule changes. First, empirical research is
not the onl way to attain predictalt. ercl economic analysis may provide just as
much predictability since it relies orioo ice-om ething which does nrot need to be
tested. Second, W4aker assume per s cost of "surprise under theis so high, thati r y httecs f"upie ne hcurrent system iswo r iel tolornrt ,it. Bone suggests that Walker's L
proposal s 'houl be limited to those insta where sprise is such a problem. Also, the use of
emrpirical data-may not reduce surie sice, foristce, empircal data does not correct for
long-term social and economic chages. ,

3
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L Stephen B. Burbank, Ignorance and Procedural Law Reform: A CalI for
a Moratorium, 59 BROOK. L. REV. 841 (1993).

L1 .Professor Burbank criticizes the rulemaking process for not incorporating enough
empirical evidence in its decisions. He writes that "amended Rule 11 was promulgated in a
virtual ,,empirical vacuu" (at 844)and hat the 993 Rule 26 amendments were' made with
"little relevant empirical evidence" (at 845). Te lack of empirical data makes rule maker's
decisions more susceptible to Congressional override.

Edward D. Cavanagh, The Civi-ljustice Reform Act of 1990 and the
'1993 Amendments' to tie Federa Rules of Civil Procedure: Can
S temitc' IllAfflicting--theFederal Courts beRemedied by Local
LRues?, 67 ST. JoHis L. 'REV 721 (1993).

This article questions the wisdom of using local rules to remedy the federal courts'
-delay and expeense dilemias. First, liti'ants' tra~nsaction costs increa'se due to having to
discover and learn the'newruiles for their district. Secondx because -local rules will vary from
district to dsrict, fderal practce is baLknzed, uniformity is compromised, and general
confusion is increased. Third, ithe ligants' forum selection -process becomes more difficult. On
Lthe other hand, local rules, help to, "illin thegaps" of the national riules, they provide local
certainty and' unifority, and they all'ow f -;experimenxtation,and,,creativity. IThe article also

rF t' discusses the CJRA and the1993 Amendments in respect to implementation of mandatory
disclosure, discvery ltatios, differential case management, and, alternative dispute
resolution.

Kim- Dayton, ludiicial Vaca es and Delay in the Federal' Courts: An
! - ~Empirical Evatuation, 67 ST. JOHN'S L. REV. 757 (1993).r

This article, complete with two tables and thirteen graphs, purports that it is the
"legal culture" that arises in district courts that is the cause, of delay rather then case load,
manage~me~nt or ,,sl~ow udicial appointment. in fact, because of a decrease in filings (14.4 per cent

cr dease between 1986 and 1991) adan, increase in the nuiiber of judges, the raw filings per
judge has generally decreased since 1986. he autor argues, using case management statistics
-which resulted in 540-"obrvati ons", that w, here caseloads are managed by judges rather then
lawyers, there igiess, delay. The study maeasiured't e effect of judicial vacancies on three

.delay-caused variables: tig-to-ispositoe time, ifssueto-trial time, nd percentage of
three-yeart old cases. The result was an empirical showing that there is no relationship
between judicial vacancies an court ,delay and that-the formrn cannot predict the latter. More

.U, - . . .likely causes of he, delay problemn include ireasing ciial caseloads (particularly, drug-
war reteld actio s, the co~mplexity of motions and bench trials, non-enforcement of delay-
reducing rules, and lawyers who lack the incentive to avoid delay.

A. Leo Levin, Beyond Techniques of Case Management: The
Challenge of the, CilJUstice Reform Act of 1990, 67 ST. JOHN'S L.
REV. 877, 900 1993).

In this article, the author encourages the use of empirical studes in evaluating the
success of cost and delay reduction plans. However, he points out that such data may not be

U . .conclusi vedue to the difficulty of assessmg causation and the problems involved with the lack
of a strict control group by which toaconduct comparisons.
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3.1. Is There a Litigation Crisis?:

J. Stra ton SharteL, A Judicial System in Crisis? Getting Behind the
Numbers, 8 10 INSIDE ELITIG., No.O11994, at 1.

'he auhor arte"s tat statistics which seem to show that the civil justicesystem is LJ
not struggling with cost nd da , do no pecsariIly reveaul he te condition of the
system. C Aling st ed bytA swed only a 2.6 percent increase in
fings bet n 1,989'n 199 Si la$, F ogement Statistics show that the
number aseSdo9sed ax fcarses behen ,9,an193hv actually fallen. Median
disposition times hve 6 lien J t eigh n s vr the Sme period. n order to get a
true picture of the state'of t systeoer oneust exmie diferent typesoi, cases and
deterine wha types hv row or 4e'read dif sbw distrcs, thegrowth in
the fealactior, tStuies done in
theselreas shcicresponte conpdlexParkys'f case ,r a then of o p ctive in
gien iidts se a the aer istrictdvewDioku(te "weighted filings per judgeL

e av u ntathe grw lsra lin X at, alL. P , fieurestudies g ead sromeexperts to
believe that idhici Co-is iferences lt aorporora snay Jg i e more V.
to do withm do inn# ou.tde.ayS.1S ot s ad ars f n

dela id G n tions outwa geiin 198 i*it ,i in191

"'',I , T s f ring Vq'lues: AFichadmn~enii L wPs~rk~ O s 1B forFeder District

: - ±k. P 4(, cedura L.grs R59iV. K L, at i r93 ( 6193.> 19)14~ ~ $M U 1 1b

This article, a response to Judger 1arkers cail for asys em of more, effective ADR

tha .Crigessh ,ld:regtig cofut d rhativdgleJ Bid BU sfcs.tnfctthalenge

.techniques (seL a nnot bFowin Aeraie te Resoliation section) firs chall
the assumption that there is-it o al figures gathered from AO

s:tiicJudcack lB CoWfer~icetepprtsocF,,Ran R~ asta urtgts usa

sttistis, JudcalwConference reortsand RaCorporati sdies, judge 5Eisele argues thatth~~~~~~~~~~~~~~~~~F
the numbers do ,notsheira crisisdn the ud iciary.iTeR dyO for instance, found thatdelay in the nation scourt was nogreater in 98'6 then it was , in 191.

Richar dL. Maircts, Of Balbiesland Batiwater, The 'Prospects fOr LI
Piocdua orogreS 5 JKEV. 761,801-02 (1993).

The authorreports that, re w 5aslittle empii evidence to support the concerns
that Congress held r~eg'ardin'gIco~urt, d-el'ay durin te Biden, Bill process. Iii fact, the Rand-
Corporation-stud from arutdtesamie tine hdwed no significant increase hin delay in civil-
litigation since 1971. [Fi

Jack ,B. Weins~tein, Proced-Urql ARefrormn as a $urrogatte for Substantive
Law Re vison 9- ROO(.`L. R'tV. 827, 81 (1993). F

judge Weinstein reports that Administrative, Office figures show that there has notr
bee ovrhldggot ncvfl lit'ig~ation." Ther~eiwereab~oUtr18,000 more cases filed in 1992L
as the're were in 1991;thdis -moderate increase was the first since 1988. Given -the size of the
country and the litigation ",systemi,-these nnbr' the author argues, are not outrageous,
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3.2. The Civil Justice Reform Act of 1990 (CJRAM:

Civil justice Expense and Delay Reduction Plans, as well as Reports of Advisory
Goups, may'be available in -WestLaw's "CJA" database, through the Federal Judicial
,Center, in files, at Courthouses, and in law journl s (e.g., the Advisory Group for the District of
Nortih Dakcota submitted bot documents to the North Dakota Law Journal which published
them in 6,9 N. D. L. REV. 739, 859 (199,3).

The RAND Corporation's study on the effectiveness of the various cost and delay
reduction plans incorporated by the districts utnder the CORA is-scheduled to be completed by
December 1995.

3.2.1. Description and Imvlementation:

Civil Justice Reform Act Report Submitted to Congress, 26 THIRD
BRANCH, Dec. 1994 at 9.

This brief but informative piece summarizes the Judicial Conference's report on pxpense
and delay reduction plans submit'ted to Congress on-Dec. 1,1994. n addition to listing several
figures regarding the -percentgeof courats, adoptg particular reforms in their plans, the
article also lists several advisory grtoup recmmendations for congressional action.

f

Terence Dunworth & James S. Kakalik, Preliminary Observations on
Implementation of the ofth Civil Justice Reform Act of
1990 46 STAN. L. REV. 1303 (1994).

Written by two members of the Rand Institute, this excellent article discusses the
workings And preliminary observations of ands evaluation of the CJRA's pilot districts. The
article begins by giving a short history and explanation of the CJRA and of the pilot program it
established. It'uses statistics and charts to show that'the pilot'districts and the comparison
districts are representative o the federal courts at large. The 'article then ex-plains how theLIstitute will evaluate the pilot'program for its final report to the Judicial Conference. It will
use court statistics gatiere'd from over 10,0oo cases and interviews and surveys from over 60,000
judges, law yers, litigants, and ADR providers. The Institute will be evaluating topics such as
case-management, time to disposition, litigant costs, and satisfaction with outcome and
procedures. The article thenrgives a brief surmmary of the- way in which the pilot districts
have implemented the plans thus far.

Lauren K, Robel, GssRoots Procedre: Local Advisory Groups and
the civil Justice RefomAc of 1990,59 BROOIk. L. REV. 879 (1993).

The author conducted a survey of the members of twenty six Advisory Groups; she
report*son the testi'ts of 194 completed surveys. The information she gathered related to the
membership composition of the groups (predominantly non-minority, male, veteran attorneys
from law firms active in federal court litigation), the primary benefits that members believed
the'RA produced'(inreased understanding and-cimmunication between the court and the
-bar), sourcesof cost and delay problems (under funding of the courts, ,sentencing guidelines), etc.
Sh also found that the GroupsI are generally conser-vatie in tir recommendations; that is,
they tend to want to expand existing programs suc as ADR. 'O t other hand, they were less
conservative i their approaC to mandatory disclosure systems which were recommended by a
large number of Groups.



Carl Tobias, Silver Linings in Federal Civil justice Reform, 59 BROOK.
L. REVX.857 (1993).

in this excellent article, Professor Tobias briefly comments on various District Court's L
. attempts to expermet with, cost and delay reduction plaors.

The EasterDistrict of California Advisory Group surveyed federal court attoinows
'and foun that by in engthy awnd motnion matters for the end of the motion
calenda,,r, >wy,.er~s spent less time wa~citg th ourtfousf, e to aruie nmotions.

Te W esteDitrct of exas' d tracking meAnism was fo'und to be
effective.

Th e Suth Crolina state o #,qrt sysm, setilement week was so sucessf that the [
,South Carolina Ad-isy r d d toption for the distrid cors. '

o~ption. This saves thel, e~time and iresoute .of Ai II jurges.
e orthn Ditct f Ohigo hWas ed ed ,peea nd delay through its judicialhcase

manage-menT pr ogram. , ' ,
Interviews wt pratiti Loners n ,AizonaNot ,er n Caifornia, Massac ,husetts and

Montana have sr~v~led that t tomatide e ms to work wLell in non-

complex ~ ~d rice attornes a~~beon aecjto ostep sytem
otn.Thes"I 'alyesthei bitricm ofdMi~soarl's ADR sytmhsigeasedtenmero a

settlednandp h hreore efc isvd and money.

-3.2.2. aryetS:V

Carl Tobias, Imrovin th 198 and 1990 judicial Improvements Acts,L
- 46 STA. L. REV. 1589 (1994).

Professor Tobias criticizes the promulgation of local rules as disruptive to uniformity
-simplicity; and trans-substiviy a's well as adding to the problems of cost and delay in civiln
,itigation. He ,reports' on th Local RuLes Proect 1989 findings t here were already over
5,000 local r dIes i e fedenraldiscbs. bAdditne ally, the district courts have their own
general orders, special orders, schedul1ingorders yand'inormal procedures. the author contends Li
that, local rules which de&,iand that attorneys -produe mo~re ado~cumenets (specialized discovery
,plans, fo inustanice) wd.,a~ttend imore meeins (re-.tial conf~ernces and A1DR sessions, for
,in'stance) ,in'crease cos~t and dely. The -author also reports-on,'a 1990 st~udy by Heydebrand and'
Seron tha questions whether ,there is ,a,, delay problem at all.

3.2.3-. Intertbranch Communiation:

Carl To~bis, Silter Linings 'in Federal Civil justice Reform, 59 BROOK.
L. RV. 857,876 1993).

Professor Tobias reporits. that civil justice planning and the passing of the CJRA have
- . pr,,ompted comm unic,,ation bevteen aCongreiss and ite Judiciary, as well as between those a
branchesand offrices such as the ,C' and th k A)o. increasedhcommunication has helped to center Li
reform and planning on 'true problems and-needs of the federal court system.

plas, for -fstace) 'd,,mnd al

-~ ~~~~~~at ;r~eeg (pr cofrnesadARsesos

Th,~ubo~srpot-n'a90tdyy~d7ridn



3.2.4. The Reporting Re-quirement:

R., Lawrence Dessem, JudicialReporting Under the Civil Justice
Reform AbCt Look, Mom, NoCases, -54 U. PITT. L. REV 687 (1993).

This artide reports on Section 476 of Title 28 of the CfJRA which .calls for the AO to
publish a semianual report.-that idntifies,,by judg 'a motions and bench trials pending for
more then six months. By increasingjudicial accountability the requirement encourages judges
to act quiddy on preti motions--an act ewhic seems to relate directly to median disposition
timesv A -Southern District of New Yorik Advisory'Group study of 2,00 cases found that those
without motions were c'losed in 7.3 imonths while ,those with motions lasted 16.7 monfths. Mr.
Dessem argues that overal the reportang'procedure seems to have worked4. There'hasbeen a

L ' rdiecrease ,innumbers of motiofns pending for-six mon'ths (declined by 7 percent), bench trials
-(declined lby 3 per'cent),,and thr-year old cases (declinedby 5 per cent) in the one-year period
since the first report was made., 'The Western District of. Texas was' particularly successful. ItL,, - first repioted 1,498 pending motions. One year later, it reported 595, a decriease of 60 ?e± cent.

Charles Gardner Geyih, Aidverse Publicity as a Means f ReducingL Judicial Pcisio~n-Making Delay: Periodic Disclosure of Pending
Motions, Bench Tials and-Cases Under the CivilfJustice Reform Act,

,.~ 41 CLEV. ST. L. REV. 511 (1993).
L

The article-analyzes te reportin reuirement of the CJRA by discussing various causes
of delay (brokenon ito "densible'fand indefensib e" delay), the history and
,implementation of the requireent,,and the results of the requirement. A 19'2 Administrative
Office'report found decreases ,inthe nmber of motions pending for six months, bench trials, and
three-year old cases (see aboe anotation for exact figures). Also, a survey conducted by Mr.r Geyh fouind that udges ate generally-pleased witthe use of te requirement. Nineteen of
twenty chief circuit judges called the requirement "very effective"',or "somewhat effective" in
*,reducing dlay. Furher, .s measured against five other delay reducton devices such as
disciplinary rmeasures and"mandamus, the reporting requirement was consideredlto be the most
effective.

L 3.3. Legislative Impact on-the Judiciary:

Joseph R. Biden, Jr., Congress and the Courts: Our Mutual Obligation,
46 SliATA. L. REV. 1285 (1994).

In this article, Senator Bilden argues that Congresshas an important role in helping to
reduce epse and delay i the federal courts. The Senator uses quotes from The Federalist
No. 83, Sibbach v. Wilson & Co. (312 U.S. 1, 9 (1941))iHanna v. Plumer (380 U.S. 460, 472-73

* (1964)), and the Rles Enabig Act--s wel as policy arguments that Congress is in the best
position-to reform-the courts--to support his assertioon that Congress has the authority to act in

i , ' respect to the courts' prcedual rules. Also Cngress' should maintain a system by which it
takes the federal court docket into consideration when it deliberates over -legislation that

--would c-reate n~ew federal causes of action. Pedera-t courts are proper forums, the Senator argues,
where state courts a-re unwlling(genider-based violence ca'ses) or unable (multi-jurisdictional

U. drug trafficking cas-es) to protect important federal interests.



William H. Rehnquist, 1993 Year-End Report on the Federal Judiciary,
17:3 AM. TRIAL ADVOC. 571 (1994).

This annual yeard "wrap-up" published by the Supreme Court provides, among
other. thigs, summries of hefde cos' worklad, theSupreme .Court's caseload-
statists andte wor o AOad te tc R einquist also discusses the
lgislativ uevelopmentsthat hOave paced the'Tid 'Branch. While commending the
Presidentan the Senae f-htnew Acle UI judges, hje remids the
reaer ethat there a l e'r ,one hude uicial vacanies and that judicial vacancy is
p~e~rhalps the most serious problem facngtheju~didiay. He also criticiz'es new crime bill F:
measures that, expand the role ofthe federal courts. Warning Congressftoqbe wary o t
balanceb beten .federal and state ursdtnLii6 a t e federal courts are not equipped to
handle dven ,ofnew fedAhearal ir5ets;,teChief Juce suggestaCongress provide state
courts w asisane they need to hadl t iaiiona jrisdicipnal responsibilities.

3A., Magistrate6:.

-R. Lawrence Dessem The, Role of the Federal Magistrate Judge in Civil 7
Justice Reormn, 67 ST. J S L. REV. 799 (1993).

Although the Brbokings Task Force teport Ufustice For All) envisioned a subordinate, p
de-emphasized role fo Vatrstes is author points out that the Task force used no
empirical evidence to supprt ittsfindings Further, the 1989IHarris survey which was used by
the Task PForce, foud t lat ony 4-5 per cent of attorneys anh 9 percent of judges believed that
excessive rerferal:of disc ry tters totes is a ,ajor caluse of cost and ,delay
problems. Althoughthereisnocnsen nghe dics on hwto best utilize the L
'magistrates, the authorplrports at ht , 'hae not b'een 'iffrctily us ed. ,The author seems
to believe that magistr ate jude can help to ease cost and delAy problers if they are used to
conduct prietri'aloerehce, settemeit nfe rens,and evact as '"additional jdges" where

judrtiesg¢.on$69Pmat e jurisdicn. Ex 1 ; the role, o magistrates will
c o nrresntklyimagistraite'l puer~1e. 1i~ authoit 'which w ill, turnallow their

role-and th efficency of the courts--tgi~o 2 eve mnore'. ,, l ,D

t'heir
- j3 -State.CourtPrograms:

Edward F. Sherman, A Process Model and- Agenda for Civil Justice
Reformns in the States, 46 STAN. L. REV. 1553 (1994).

The author contends that with 98 percent of all civil cases appearing in state courts,
the states have a great' oppotuy to addkess -cost and delay problems in civil litigation.
States hve broader authority en federal courts'toadvance.a wide range of diverse

? ' ,procedural. re'formrns ini areas s~uch ,a~s judicia admiiistration,- case management, ADR, and
settlement incentives. Further, 'states may refer to the CJA, refo plans from other states,
and ABA proposaIs for assistance in fonrulating reform plans. [

9~~~~~~~
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4. Federal Rules of Civil Procedure:

4.1. Rule 11:

Gerald F. Hess, Rule ll Practice in Federal and State Court- An
Empirical Comparative Stuy, -1993 TR. LAW. GUIDE 137.

This article reports on data gatheredfromuthe author's study of cases filed'inr the
'USDc "for, the Eastern District of Wshington and the Spokane County'Superior Court; the

- ,study a-so mncludes, data gath ered fro ireysSo six e,,ea ugs e tt jdesn 9
attqomeys. The study foud that of 6,41 cases filed in the federal court between 1983 and 1990,
there wer~e 1510 f~ormalRle 11 ,reques~ts made in 1.3 per cent of the cases (89 cases). In only 17 per
cent of those-instances (19 cases) were sanctions inposed while in 65 per cent of those instances
(72 cases) sanctions weredenied. thehsurveys fond ,that federal court attorneys have been

- .greatl, effected by, Rule 11: 71 per cent of the attornreys reported ,an increase in pre-filing fact
. ., inquiry ad 63 perc'ent reported anincrease in pre-fig law inqu. Unfortunately, only 17

pet cent'of federal judges'and llper cent of, atorneys believe that Rule 11 has been able to
decrease he. cost of litigation; And while no federal jdges believed that it increased the cost,
27 per cent of attorneys responded hatic diid ,exact tht Also, 50 per cent of, federal judges
a~nd a ,mere 5 prent of attorneys believe that ;Rue 1l has decreased the time o case
resoluon; no feder judges b,elieved it increased 'he time, but 22 per cent of attorneys "did.

Herbert M. Kritzer & Frances Kahn Zemans, Local Legl Culture and
; Co6;ntirol-of Litigatin, 27 LAW & SOCY' REV. 535 (1993).

This article analyzes the results of a 12-page survey of 2,1 federal court practitioners
questioned about'teir direct experience with different levels 'of Rule 11 action in eleven
districts in three circuits. The authors found substantial variations in the use of Rule 11 among
-the various districets; based- upon a complex statistical analysis using linear regression, the
authors credited t differeW cs to structural or legal factors--such as caseloads and number of
actors 'in the'systeim,--rather then to a'>how we- do things here" version of the local legal
culture " concept. That taken l te local legal culture idea isi more appropriate in the criminal
system wh0ere groups of actrswork togetheron' a redgar basis such that hy arrive at
expectations o hw the s should operate.

'Richard L. Marcus, -OfBabies and Bathwatqr: The Prospects for
Proceuratl PrOgress, 59 BROK. L4 REV., 761 797-803 (1993).

The author reports on The Third Circuit T.ask Force findings that Rule 11 was invoked
in only . per cet of c-ivil cases i ithat tircufiin a given year after the 1983 amendment; there
was a disproportionate nmber of successful moi.ons aiied at civil rightsplaintiffs, though.
This, the, Task.For.'ce creited( to the general ucertainty of the lw in that field. The FJC, in a
study'of its' own, found that attorn ,ysov'erheinly jsuppoxt ,the amendrent to Rule 11 but
that certain areas. of the law were more pron4to sa'nctions (citing Tormas Willging, the Rule
11 .Sanioniing Pr~cess 9-10 (1,988)). Also,,the ;C study found that inrfive districts it surveyed,
Rule 'Ii was raised in 2-3 percent of cases, rui swere madeih 48-79 per cent of those cases, and
of tho-se rulings, 5g8-0 'per cet were denalthat civil rights cases did not represent a
disfproportionate thwir, o cases in whi terwas Rule 11 ativity. The autor reports that
ov,.erall, empirical findigs sutpprt the a that the Rule 11 amendent has had'a positive
impact on reducing attorney abuse of the litigation syster.
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4.2. Rule 16:

Patrick E. Longan, The Sot Clock Comes to Trial: Time Limits for L
Federal ivil Trials, 35 ARIZ. L. REV. 663 (1993).

Thauthor argues thatrjudge-imposed limits on trial times will reduce the cost and
delay present .n purfederaldistrict- cut. -At the time o publication, six district co urts had
incorporated su h ,propoals into teir Civl stice Expen and Delay ReductiotnPlants.
(Delaware, S.D. ofIll., Ma-ss., E.D'.l 9ofTexas . pf Teas, and E D. of Wisconsin) and other
districts had dn so wihi tir -locl rues. spo his arguent, the autor puts forth F
statisics. that show tat thevability f .civil tril timA is declinig. Between 1984 and
1992, for isa , he n ber of civi trs e ge has cned by per ceInt de spite an
inicrease in c4esjfl~ed and anincrkease in the number of judgeships. By mandating time limits,
attorneys e fed to refine tei ceses andte cout's resoes wi be saved.

* Califdha State Court: 17
Harry -IN. Scheiber, Innovation, Resistance, and Change: Ai Hi story of

udiiai, Rfm autheCalifrnaCourts, 196-90,66 S.:CAL9 L. REV.
2(5O (1993).

Historicalistudies have shown that procedural reforms such as changes in discovery L
rules, mandtory pretrial seteentjudiial assine tehrques and the additon of
judgeships ave not Ieen entirely succeslicui the cost and delay problems in
Californiacourts. However; since 199When the "Fast Track Program" was incorporated into F
aJl superior coUrtsr, cortanalytvefun imprve ts in the area of congestion. The Fast L
Track Program has lallowed forgrter judicial maaent ofcases through specific limits for
processing t*ies of cases and tiie fraes for eac step othe litigation process.

4.3. R.ule 26:

William 0. B~ertelsmanThe 1994 AnnUaL Meeotig of the Association
' f American Law S#hooA Chan ging the Rules Pr il Fact
Disckosure, 46 FLA. L AREV. 105 (1994).

This article, written by the Chief Judge for the United States District Court for the
Eastern District of Kieitucky, duss th ath's ex ent with disclosure. The highlight
-of his experiment seemed to be the eal e requirement. The Chief judge felt that it
"sets a positive tone ad es in offt a goa stt." During e experiment with automatic
disclosure, the docket saw a signicant dop indcovey motions. The author concludes by
writing- that althiouh lautomiatic disdosure is nt a cure-all for the problems of the federal
courts, it does expedite cases. l >

Robert D. Cotetr &Dniel IL.$ ub infeld, An Economic Model of Legal
Dsovery 23(1) [LEA 'U.45 (1994).

Using complex, maeatial fras within an economic analysis, the authors of
this article show t ireaseddl iiscvery, in general, will increase the probability
of settlement by Eineepssm aud transaccostspf eachparty. Equalizing te
CostS of discovery wi ab au *1 misuse, as wel as help to avoid inaccuracy in dispute



L resolution. This can be accomplished, the authors argue, by making the responding party bear
the cost of discovery up to a particular, calculated 'point appropriate for specific classes of
cases; beyond that point, the requesting party should bear all costs.

P.N. Harkins II, Significant Changes in Practice and Procedure, 27
CRIEGHTON L.AREV. 709 1994).

L.
-his article reports on the proposed changes ,to the Federal Rules of Civil',Procedure.

The author briefly describes the'ethical dilemmas surrounding automatic disclosure whereby
proponents stress the lawyers duty to, the court and opponents stress adherence to the
traditional attorney/client relationship.

Lw Linda 5. M~ullen-ix, Discov~eryktt Y nDisarray:. Te Pervasive Myth of
,Perv'asiveDis~overy Abuse and~ the Consequences for Unfounded
-" Rulemhakting, 46 STAN¢. L.'REV. 1393 (1994).

This excellent article by Professor Mullenix contends that the motivations behind-the
procedural reform movement-that America ,is over littgious and that the system is riddled
with discovery abuse-..is a media myth unsupported by empirlical findings. Te author
sharply criticizes -the 1988' Harris 'survey (which was used by the Brookings Itnstitute),,the
Brookings Institute's Justice for Alt,- ¢,and the legislativehistorydf the CJRA for their lack ofr -sound empiricism .. Professor r instad applauds the case-based emnpirical 'methodology
and findings of the 1978FJC study of civil dtscovery, tie 1982 FTC Baltimore discovery case
study, and the 1993 Natonal Center for Stae Courts study of civil discovery.' The 1978 study
exain-ed discovery activity in over-3000 casein six districts and found no discovery requests in

- 5.2 percent of the-cases and more then ten uests i ronly five percent of the cases. The 1982
study, the results of which were never published, is important because it shws the difficulties
of conducting ,empirical ,research of disiovery. However, ,it did find- that of the' cilhteen cases
it studied, fourteen were, free of discovery abuse,three had minor abuse, and onrlyone was

L d caracterzed as havin ab Fmal-ly, the 19, 3 study of,2000 cages, fud tat 42
-- percent of cases had no recode~d discovery ~ativlty. Of th*ose !ca~ses tat ,did co-duct d~iscovery,

m37percent'used three or less pie of discovery and ony 14 percent had eleven or more requests.

Planning for the. Ftu0re Resul.tsof a192 Federal ludicialCenter
urey of United Stas u , Fed. Jud. Centr 1994.

See complete anntaton below inthe Other Publications and Sources section.

Laurn K, Rbel Mandatry D-isclosure and Loca Abrogation it
ear of a or Optioal Rus, s RE. L1TIG. 49 91994).

L courts tos short opinion piece takes, issue with that aspet o Rule 26 that alows district
co durts too I DonnS r utofit'disce, o e ,quireqmens Citiig Donna Stienstra's workl the author points

p - out that 52 distritshaveopied' o6ut of t-h mandatory disclosure requirenents of Rule'26. The
author arghes thatthe opet-out feature ,f the ,ule sacrifices unifrormity (and the certainty,
decreased coss, and improved cort .access that uniforiity brings) without providing any
benefit ini meritbasedA case decisions.
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-Donna Stienstra, ImplOementation of Disclosure in Federal District
Cuts, wit-h 'Specific Attion to Cuts' onses to Selected
AWendments to FedalI Rule of Civil Pcre 26, (March 1, 1994)
(Fed. Jud.Center).

This highly inoraive document reports on district ~ctourti activity since the
impementatio ofdisclo sur., Itpresenstables t desibie Which courts have opted in and

--',etr hrviostsufiaa Jlnof~o newoos,q R oref' t' 6 "rw' e tA
d , 1ft I 4, h

optedfout- watl parso te w Of cou t have ope ot the ta describe
whtfrms 'If a11ny,1 of dislsr th-outhv nrdced ",oghlcaues oCivil Justice

Refor Af ln.Asmaytbeshw httit-w ~iirts :hloave made "fina'dcso

Io t*s Aut atFiX*-2 1f e oug
t, r[! . l , .S ' LS ~ , '1, II 1,1.h '' W

e~~~~~~~~~~~~~~~~~~~~t av tex,
mechanist>,l umm~ 4&'xernnAtii 1els-wsIatf, ~,eW,', ve 10tdqmp~ia d-ata on

tomgiv effectto Rule h, a).sOnbteoe ra s t l'er, mvdeafnae decisionto not

' _ Ge w~~~~~~~~uisth thd-ea~ neffect', ~ ie2a) t hasvn e

,give efect to e 26(a). Twventy,-one- c ifive decided t not c, u

oth6r proi gos~such as a CJ Tplan) for disclo.su~re.

Carl Tobias A Progresseporton iAutomaticDisb c losue e t inthe Federal

Is brief article byPr ofeSsaor Tobiasrpt that 21 federal districts have rejected
autom ticFio ew altogether.es mkes th-fpoint thattisvery difrficult to determine

the effectiveness; cf automatic dilo, FI'c distic~ ts va r som in their discovery
mechanisms, lohe expermentaof- is lativsy ns~ev, and ver ittlerempirical data on

irniehani§ xwe al dq l4,~~r-a'tbetdb feotanotn t

automaticu isds ue s a ,t , revidiece gathered from
practitioner adeia xpert inter , seem, to ,i'evele t tomatic disclosure works best when Li
ais of a eerater aFwesed iniple cases, and once
another layer to the F th~)~sten~. It joes have the disadvantage of adding

anoitierla~~~~~~~~~~~~~~~~~~~~er i~~~~~~~~~~ite, disc it hasdsovr poc~ ~~ sr? ay tae isu itoheefetttha hneh
ethics of the6 lawyer/cin, eainhp K

q'~~~~~~~~~~~~~ I$~~~~~~~~~~~~

~Ann te Y.~ Sh ieIds, TheUtility f sco as a1Reform 3to the PretrialL
Discxier Prcess 67 T. ~HN' L. ~V.907(19)

This article, written by, a Member of the CJR'A' Advisory Grou frthe USDC for the
EasterDititoNeYrk discuses different forms 9of disclosr aswll-as -disclosures'

effectveness The athor egins wit stitc taken f ~ro the, #arri s Survey 'which show
that the avierage timO of p~retra discoWeyi svhmots Imp Vortanjly, she -writes that this

number hows thtpretral d iscv~ isWt"ragt~It delay" Howver, the Harris
Suvyalso shwd that Ju~iges anUa Ispcie dicvr abuseto be the mos important

fatrcop:#ibutin~ to costs aid delaysi. Discovr ais inlds"vrdsoeyfailure to
fous on pertinn isue , aI'i lwer-refislto _IrOdu discoverbl information.ThauorF

arVgues ttwil[imeddisclosure myecuaeaily, focus o us te problems- such
-h `eiii~trogh~dc~

as ovr-dicover are better atse stn~a orlddlines, and ,speedy rulings.r
larter beas rdtoa icvey eesr~cmlxcases,dsourL

'Ipl adds athe lyrf stnddly SFsiiatceqrmnssuhas "material" and
"ijkely to bear siniicnty ae ndeai
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Paul R. Sugarman. & Marc G. PerlinProposed Changes to Discovery
-Rules in Aid of "Tor Reform". Has the Case Been Made?, 42 AM. U. L.
REV. 14651993).

In addition to ar guin tat restrictions on discovery- and the resultant restrictions on
access to iorznaition will harm con~unmer ltgants in product libility cases, the authors
-describe num3erous .mirl studies tshow that the system of 'discovery is not riddled with
buse and. is not a major cause oftost and delay problets. The studies reported on were

conducted byivarous grups and dring various periods of time over the course of about eighteen
years (from the Columbia Survey'rin 1968 to an Iowa Supree Court study 1986).

* Arizona State Court:

.Hon. Robert.D. Myers, MD TraMc: An Experiment in Terror, 25
ARIZ. ST. L.J. 11 (1993).

This excellent' article byJudge Myers outlines Arizorna's experiment in reducing cost and
delay in he civil justic esyste, Te eJxperiment lasted 18 months and covredt 8,200 cases in
£four divisions. 'The e"Ziaket Rt}Eiltsfas they have become known, included measures to improve
arbitration, rOquiremen' sthat c iomlaints be served within 120'days of filing, mandatory
pretrial conferences upon request of counsel or court,'.a limit of one expert per issue per side,, and
discovery reform. Te discovery chages iclude a requirement (backed by sanctions) for
automatic, discloue of all knh-ow-,fads td legal 'theories upon which parties will be relying.
Also, limits have been pld on depositions (four hours each and only to parties, experts, and
records holders), initerrogoes (40), requests for admissions of fact (25), ,and requests for
,production of documents (10), Statistics have shwn that cases in th-e eixperimental courts (the
MAD track) finished 2 mohths faster then hose in other courts. In cases not considered
"complex," parties took fewer de ositions, .made fewer requests for interrogatory answers,
admissions act and production: of documents. 'Non-MAD track courts saw three times the
nuhber of discjvery motions as MAD trck corts. Judes ,stated that less time and expense were

used on discoverydi pu',t es sc tere were ony one or two per month'as opposed to the one or
two per week that occurred in nnon-MAD, track cour'tsl. Otherimpressive statistics abound in this
article.

* Louisiana State Court:

.Dens J Krystek, Discovery Versus Delay in Civil District Court: A
Cri goss-Sectioal Plt Stud f Civil District Court Reveals No
Significant Correlation,42 LA. B. J. 255 (1994).

This article reports on a study of how the discovery process impacts case disposition
times. 'The'study measured numbers of discovery activities (broken into interrogatories,
depositi~ons and Motions to produce) againt case processifig-times in 429 Orleans Parish Civil
District Court cases. The study found that the mnajority of cases showed no signs of discoveryVabuse or relation between discovery and delay. Interestingly, it found that 44 per cent of cases
did nofinvolve any discovery at all. The stdy diid, however, find an important distinction
.between the majority of simple cases (80 per cent of cases) and a minority of extraordinary,
complex cases in which t~he discovery process was the main ingredient to litigation. In this
lat,:ter tpe of cas~e, disoery does seem t relate to delay. 'The author suggests that better
judicial man'agemenlt of the discovery process may reduce cost and-delay in those types of cases;
however, judicial
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managenment will have elittle effect on the majority of cases. Therefore, the smaller the
percentage that the complex cases occupy of the overall docketthe less cost-efficient judicial
management becomes.

* ~~~~~Li
4.. Rule 68:

R. Bruce rBeckner Advance Sh-eet: How Much is That Lawyer in the Ff
Windo'w, LIIG ' -IWinter 1994, at 57.

This opinion p iIecedeals with the ability of prevaiing parties to receive attorney's r
fees as part of judgent and the contro" e-sye'regarding ,the, deteninration of "reasonable"
attorney fees. It discusses m ton statutes andPipoaritatfederal cases such as usman
v. Un-isys Corp., 9,86'F.2d 1146 (7th Ci. 1993), The author atgues that oe solution to
economicallye etli on tnd tic by whh >oeprty attempts to outspend the
o6ther can b~e foud hi a refored version pf tIlCP 68 , As Itis ,sed and interpreted now, Rule 68
is limited by thb hol dingsof Delta Air Lies v. Augst, 45O U.S. 346 (198) and Marek v.L
Chesney, 473 U.S. 1 (1985), as well asY bythe fact tha za Rulle 68 offer of judgment is an
admission'of liabili. Th' a indments RtoR Iu6 68 that would 1') allow all
li~tigati'on expenses, including attorneys' f4es~to fall. under the term "costs," 2) erase the Delta
Air Lines holdi offer of
judgmentad3ipri litfst~~seRie6 ~ ~frr ojc~tajigetf the
defendant. i

regor' E Maggs & Weis, 9r g re- , o Attoney'sFees: '

G' & tgii b1X4gs Fees:
n the "o ser Py 3 1915 (1994).

'This artile ,presents ar ~fo adoption a expansion of the 'English Rule,"
responds to, cr1tiiss of the"en'Etglsh Ru led'i suess proposals for n'aking Texas' current

"oer pas ue:~ecmrhnsv rogters r ) expnding currTent-two-
way fee shitn teoiso n a0a~et~nme ofkns -of actions ,an4 ~2) the adoption
of a "rfslt ete Alb hc i~eFpryc~ ae nofrbtoewiho refuses an
offer and subse+u.tlylosijge ir ed to t e er pr fees comparable to
his or her own.

John F. Vargo, The American Rule on Attorney Fee Al-location: The
Injured Persons-AccOss to usti e., 42 AM" U. L. REV. 1567 (1993).

Thisarticle attempts to contradict the notion tat using a pure form of theEnglish Rule V
would help denfiay the cst and dela problems in Americancourtroomsby reducing the number
of frivolous claims brought. Th aut, ,r hiigs o studies and examintes Alaska's
-experiace under its schedule-offees prgrm e study was of settlement negotiation
behavior in 529 California cases;'although not specifiay addressed to fee-shifting, the

-author evaluates' the rresults -of the ;' i lightn of what is known about behavior inder the
.Eglish Rule. He concludes that the English ulewouldencourage the defendants to make
"greater use of hard bargaitechniqusand add to theri-aversion pressure of injurejd
plaintiffs. The oer stud was'of Florida's exerience with the English rule which it used
between'1980 and 1985.

.. ,, . / ,, , , . 5 . ,
- . r
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4.5. Rule 83:

Lauren Robel, Fractured Procedure: The Civil Justice Reform Act of
1990,46 STAN. L. REV. 1447 (1994).

The author argues that the CJRA does not mandate or authorize the district courts to
create local procqdural rules in conflict with the existing FRCP or other laws. The statutory
'aind; legislative history of the CJRA, as well as the text of the Act, show that it never intended
to give federal judges the power to make the kind of substantive reforms that some districts
have advanced. Professor Robel also argues, however, that the CJRA does not violate the
principles of separation of powers and was within Congress' power -to enact.

5. Federal Rules of Appellate Procedure:

Thomas E. Baker, Proposed Intramural Reforms: What the U.S.
Courts of Appeals Might do to Help Themselves, 25 ST. MARY'S L.J.
1321 (1994).

L This article describes numerous waysby which the courts of appeals should reform
the'irprocedures in order to keep tp with the burgeoning docket. The author explains how
reforms such as the use of tecnology'(such as computer based case management and court

q ' ,management), administrative decentralization, differentiated case management, and
increased sanctions for frivolous appeals may help to reduce cost and congestion in the courts.
The author is careful to back up each proposal with examples of circuits that have
experimented' with similar plans. For instance,, after suggesting that circuits divide into

L ' administrative units, Mr. Baker describes the success of the Fifth Circuit in reducing such
factors as judicial travel time.

Thomas E. Baker &- Denis j. Hauptly, Taking Another Measure of the
"Crisis -of Volume-"in the U.S. Courts of Appeals, 51 WASH. & LEE L.
REV. 97 (1994).

This article attempts to provide a new methodology for quantifying the magnitude of
delay i He courts of appeals. The new methodology primarily consists of replacing the
traditional "months-per-appeal" statistics with a long-term comparison of the national
aggregate of time intervals throughout the appeals process. Using this type of measurement,

F . the authors show that the courts 'of appeals of 1990 are far less efficient then those in 1950-
despite the advent of po cedural reform and the addition of judgeships during that period of
. ime. One of the more stunning staisticsis the following: The courts of appeals, in aggregate,
took 255-per cent longer to decide an orally argued appeal in 1990 then they did in 1950. Ther ' author reminds refoimers that any improvements in the system must account for the system as a
whole.

Stephen C. Yeazell, The Misunderstood Consequences of Modem CivilLf 9- Process, 1994 WIS. L. REV. 631 (1994).

-In this article, Professor Yeazell discusses the problem with focusing civil reform on
L the trial courts and -on pretrial procedure, while failing to initiate the same degree of reform in

appellate review. Namy, trial courts tend to be subjected to less appellate review then in
years past and as a result the balance of power over litigation has moved to the trial courts.
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Although statistical analysis tends to show that the courts of appeals are busier then ever,
Yeazell argues that those courts do not have- as much control over the outcome of as high a
proportilon of civil tris as eyhavei n the-past. Using figuresfrom AO reports, Yeazell I
argues' that trials have been relaedby motion practice, summary jdgents,Mdismissals on te
pleadings, settlements,,etc. In 1938, for instance, trAls accounted for,63 per cent of all
adtudication's while in 1990, that number dropped to only 11per cent. Yeazell -suggests,.that
furer discussi on regainir g civil process ustacount for theentire systemt sinter-
coctene'ss and -t ,its mutabilty over e. '

6. FBederal Rl es'of Evidence.:

Kenxeth J. Chesebto, Galileo's Retfort: Peter Huber's Junk Scholarship,
4 AM. U L. REV. 1637 (1993).

This article is a somewhat scathing review of Peter Huber and his book entitled
Galileo's Revenge: Junk Scienei in the Courtroom. Mr. H biers book refers to what he calls the
Junk science' whic has, he claims,' overru the courtroom under Rule 702 arding expert
testimony) and ciaused increases in litigant costs and delays. Mr. Chesebro's main criticism of
Hluber's work is' th at it fails to use accurate 'and comprheensive empirical studies to back up his
assertions, that he concealed certain other studies that-contradict his assertions, and that he
failed to cite opposing authority.-

7. Alternative Dispute Resolution:
7.. Altrnaiv

7.1. In General:

Donrna Stienstra Thomas E. Willging, Alternatives to Litigation: Do
They Have a Place in the Federal Courts?, Fed.. Jud. Center, 1995.

The authors frame the debate regarding alternative dispute resolution devices in
federalcourts. ,gariding AD's efect on cost and delay reduction, the auors preface their
' comme~nts -by writng that tre 'has been little empirical work done on the subject and that
what has beendon ,do'es not provide .foir clear conclusions. Also, empirical analysis should not
necessarily ov,'err-ide considerations such' as social values and intuitions. -Some statistics that
,are reported on, howev, inude the Cfollowig 'a 198-88 PC study found that Article m
judges spent only .14 p~er centof theircase-related time on matters connected wit ADR, while
2.!33per.cen~t of their time wasI spent on settlement conferences. Also, alternative dispute
resolutioprgr in the N.D.o Caifori'and W.D- o Missour are discussed. The N.D. of
California ,statistics come frn -,the Rosenb erg and, ,Fb, g piece annotated below. The W.D. of
Missouri in'c"rorted' a ioediation pogr w I has closed cases over two months faster then
nocn-mediated ses 216 a repoed a oalof$4890,750 in net savings resulting
from un sing mediation prograM. n th e other hand the authors pose th e argument that
ADR statistics are skewed because they ofte-n 'measure ADR cases against cases that go to trial
W -an obviously moree expeie and tie consuming process. A more accurate statistic would be
one thameast ured ADR~cases against traditional pretrial settlement cases.
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t .Debra Cassens Moss1 Reformers ToutADR Programs: In a cauldron of
federal civil justice experiments, some rise to the top., A.B.A. J., Aug.
1994, at 28.

This brief article highlights and laudstwo ADR programs: the Western District of
Missouri's ,ear-ly ,assess~ment programn and the Northern'District of California's ENE program.
The W.D, of Missouri's progrm is-,unusual because df its emphasis on using ADRin .the early
pretrial stage (an initial meeting of ,attornes, cIe, and a ,program administrator is, held
'within tirty days 'of filing a responsive pleading). e filing to disposition tie for cases
jequred to go thrgh the program was 232hdays, while the figure for cases not participa-ting in

t¢ .,the ~pro ramwabe'veet '1 n 1 ayi adtP,-per cent of surveyed attorneys felt
,that the prgram shcould be cont d. A December' 1992 rport on the N.D. of California's ENE
program found that 67`per cent of attorneys' and6 .per ent of clients surveyed were satisfied

L with' that program.

Planning for the Future: Results of- a 1992. tederaltjudicial 2Center
S urvey of United States Judges, Fed. Jud. Cner, 1994.

See complete annotationbelow in the Other Publications and. Sources section.

Joshua, D. Rosenberg & H. Jay Folberg, Alternative Dispute Resolution:
An Empirical Analyiis, 46 STAN. L. REV. 1487 (1994).

This article, which is full of statistical information, tables, and graphs, is based on a
*C report to an. ADR subcommittee of the.Advisory Committee to the USDC for the N.D. of

.California. Its authors were commissioned to study the district's mandatory "early neutral
evaluation" (ENE) progra iprogram uses a pretrial session managed by a neutral
evaluator who listens to the parties, asks questions, assesses the case, predicts a winner, andr facilitates settlement or case management. The authors studied four years worth of cases
, through inerviews, observation, docket records, and questionnaires. Generally, they found
that net savings produced by EN were ten times larger then the cost of an ENE 'session, 42
percent of attorneys believd that ENE shortened their time to disposition, ENE cases closed
slightly quicker then non-ENE cases, and'two-thirds of participants were satisfied with the
ENE program.

Michael L. Seigel, Pragmatism plied: Imagning A Solution to the
Problem of Court Congestion, 22 HOFSTRA -L. REV. 567 (1994).

trefrm This article proceeds from the perspective that statistics show that current methods of
reform have not worked. It argues fora pragmatic approach to reform that emphasizes
workable solutons'rather then "correct" ,answers, The autor suggests the adoption of theL_ "Abbreviated Jury Trial" (AJT) as a means of reducing cost and delay.

Lisa Bernstein, Understanding the Limits of Court-Connected ADR: A
Critique of Federal Court-Annexed Arbitration Programs, 141 U. PA. L.
REv. 2169 (1993).

Associate Professor Bernstein believes that mandatory, non-binding court-annexed
arbitratioh will- not improve access. to justice and may in fact be detrimental to poorer litigants.
Where litiganti'would not coose to participate in ADR but are-mandated to do so, they will
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be unable to jointly receive benefits. Also, assertion that ADR produces social benefits (such as
avoiding nuisaince suits and reducing ciot and del'ay) are inconclusive, ambiguous, and often
depend ,on, he strutureof particular progm. Private ADR, to which parties consent, may
reduce cost and delay in t courts a d btter 'serve the needs of attorneys, clients, a, nd society
b~y provid~ing s'ecrecyjnformality, ,delay reduction, and finality.

R. Wiliam e I, AJDR A Giant Step Toward The Future, DPSP.
RES1L. J., De :1993, at 20.

Ts warticle Wtten by th then president of the American arAssocAation, is a brief.
sketch of AR'role the syste. . o ot htl5tates and +he Distric
of r b iavd some kin ofisut ,e resouion ,program. He also draws from a 1 90 FJC
study which found that ADR programs svti doney, re,&ute caseload burden¢s, a, Ie
perceiveby paWtis as fAnd jUds overwhelmingly suppot expansion pf court-nnexe

solving.

Lucy V. Katz, CompulsoryAlternaie Dispute Resolution and L
Voluntarism: ITwo- Heded Monsteror Two Sides of the Coin?, 1993 J.
DISP. RESOL. 45 (1993).

In addition to providing an overview and history of ADR, as well as the
Constitutional issues which surround the topic,, this article uses empirical studies-to evaluate
thie eaffectiveness of complsor ADR'in reducing court costs and delays. The term "compulsory
ADR"', is. used in referene to courtered ADR, ADR mandated by statutes, judicial
mediation, settlement conferences, and non-mandatory summary jury trials. Generally, judges
and participants e been satisfied with 'complsory ADR, particularly in the areas of
faimress and- the need to be -head. However, the author reports that empirical studies have
been unable to-show clearly that com sry ADlResu'lts in decreased costs ad increased
efficiency. Theiauthor calls nfor a incteased nuimiber f studiesjinto the use and effectiveness of
voluntary ADR.

Mathew, LLarrabee & Richard DeNatale, The Abridged Private Jury
Trinal, 20 LITiG. 42 (199u3).

The authors, both California attorneys, advocate the use of the Abridged Private Jury
Trial to reducetime and ,cost -prblems associat'eoda with complex cases. The article is bsed on
'the.authos' actua expence wih an APJ. The .process, in the authors' words, worked by
"limitin almost everythin" inluding ive t my' deviations from pre-agreed to
schedules, an ,even l breaks duri g tra.Te key to 6theAPJT's successseemed to be in-
depthi, judge-free, pre-tria proceedings that established schedules, resolved evidentiary
disputes, and elimiated low-value claims. '

Joseph T, McLaughlin & Karen M. Crupi, Alternative Dispute
Resolution, C879 A.L.L-A.B.A. 49 (1993).

Applauding the use of ADR techdiques as a faster and less expensive way to resolve
disputes, this article rneports onseveral e*rial stuidies.'. A 1988 Second Circuit Standing
Committee study found that although ,avast'maority of judges take on activist roles during V
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parties' settlement negotiations, few initiate creative methods of dispute resolution. For
-instan-ce, 80. per c~nt of dges wil speak to each lawyer separately, and 50 per cent use
'magistates to resolve disputes, but only 6 per centhave experimented with mini-trials and
only 20 per cent have used independent mediators. The piece discusses various forms and
techniques of A1R including arbitration, mini-trials, summary jury trials, the use of special
masters, as well as the use of ADR in international and corporate dispute resolution.

Judge Robert M. Parker. & Leslie J. Hain, "ADR" Techniques in the
: Reforma~tion Model of ciil Dispute Resolution, 46 SMU L. REV. 1905
(1993).

., .This article stresses the necessity for adopting effective dispute resolution techniques
order to ,counter the cost. and delay problems facing the judiciary today and in the future.* -L. B'acke~d' b~y empirical evidence that shows§ the problem of burgeoning case loads, the authors

stress that current forms of dispute resolution are not effective enough. rheir suggestions
include a public, rather then a private system, early judicial management, decisions that are
made under a presumption of finality, and, the -use of a traditional jury trial where 'ligants are
able to prove that it is necessary according to a cost/benefit-fairness analysis. The article also
discusses the Seventh Amendment issues that surround alternative forms of dispute resolution
by noting the pragmatic and evolving nature of Seventh Amendment law as well as the need toLJ ' use a balancing test of interests.

F ' . -7.2. Constitutional Issues: Authority Issues: Enforceability Issues:

Shelby R. Grubbs, A Brief Survey of Court Annexed ADR, 30 TENN. B.J.
20 (Jan-Feb. 1994).

This article, written by the chairman of the Tennessee Supreme Court Commission on
Dispute Resolution and the ED. of Tennessee's Advisory Group on Reduction of Cost and Delay,
is informative in that it provides a table of most of the district courts' ADR programs as, of
mid-1993. It lists, by district, the type of progrtam used, the criteria for entering it, and the
authority behind it. The author also points -out that the.CJRA grants the federal courts
considerable latitude to experiment with various ADR techniques. Mr Grubbs' table is based
on information received from.the FJC.

L.- - Judge G. Thomas Eisele, Differing Visions--Differing Values: A
omment on Judge IParker's Reformation Model for Federal District

courts, 46 SMU L. REV 1935, 1938 (1993).

See complete annotation above in the s There a ,Litigation Crisis? section. Judge Eisele
also responds to Judge Parker's assertions that a reformd model'of ADR would pass Seventh
Amendment' muster. nstd, he argues that the Seventh Amrendment is not open to a balancing
test, that Judge Parkers arguments are insupportable, and that -it is difficult to predict how
the Supreme Court would decide such a case.

Gerald P. Lepp, Court Annexed Mediation and Early Neutral
-Evaation--Eastern Dtisict of New York, C879 A.L.I.-A.B.A. 583 (1993).

This informative piece reports on the Eastern District of New York's Civil Justice
Expense'and Delay Reduction Plan as it relates to ADR. In addition to describing numerous
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aspects of the ADRmechanisms that the district uses, the author points out issues of authority
and enforceability of those',mechanisms. For insttance, court annexed mediation negotiations are
nor-binding unlss ,a writtensettle ment is made., Te mandatory court-annexed arbitration is
also nonding. Howeve4r, arbbitration awards become 'hefinaal judgment of the court and are
not subjectto appellatexreVew but are 6pen toatrial de novo request. Early neutral evaluation,
whichis ,ao non-binig, is c ted by,. an evTaluatorwh has te authority to use broad
discretioinStiucturing the sei but who has no a'uthority to 4mpose a settlement.

oseah t.MLauhl & aeiAlternative Dispute

See complete annotations above in theAlnternative DisputeResolution section and
below in the Tmm .uy Trial, seint. T is ti s a' section on the enforceability of an
agreemen, t t-o participate in,. A eL authors makethepoin t that most arbitration
, agreements are, specitficallyeforceablte but that w'heter nnitrial, agreements and mediation
agreements are enforceable is still unasered.,,

Judego- %Oert M. Lak.tP r &-TLele J. algin, "ADRn echniques in the
ReSormat Model fi Dsp stion 46 SMU L. REV 1-905
.(1993). LA
See complete annotation above in the Altenmative 'Dispute Resolution section. f

7.3. Summary Jury Trial:

-Thomas D. Lambros, The Summary Jury Trial: An Efective Aid to Li
Settlement, 77() JUDCA-TURE, July-Aug. 1993, at 6.

Written by the U.S. District Court Judge who invented the summary jury trial, this
.article applauds its. use in reducing costiand delay and making room in the court system for
"hardcore, durable controversies." ' The -author arguesthat judges are authorized to use the SIT
by Title 2 U..S.C. §473 (a6 ), FRCP 1, 16, 39(c)j ad the CJRA. 'Reporting on -a study -
conducted by a staffatt,,orey for the Northern District of Ohio, the author writes that 82 per
cent-of SJT cases aesoled faster te cparable non-SJT cases. in fact, T seemed to have
reduced the time a case -ispendihg by about-eleven months.

Joseph- T. McLaughlin &Karen M. Cripi, Alternative Dispute
Resolution, C879 A.L~l.-AB.A. 49,65 (1993).

See complete Annotations above inthe Alternative Dispute Resolution section and
*Constituional Issues, section In dissing smaryjury trials, the authors highlight Judge
Lambros' experience with the device. Over afive year ,period he sunmmary tried 200 cases; all
but seven of those cases settled before trial. he authors. credit thesuccess of SJT to the parties
eexposure to jury perception and to he' satisfactaio derived ,from allowing parities to tell "their
side of the story to a court." The article also argues for the courts ability to compel F
participation in SJT.
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7.4.,. Arbitration:

7 David R~auna r C ,air~ol 1 Krafkea, Voluntary Arbitration -in Eight FederalL. - District Courts. An Evaluaion, Fed. Jud. Center, 1994.

Th is booklet, pblished by the FJC, reports on a study of arbitration programs in the
districtcourts. Its statistical conclusions find that voluntary arbitration programs' that use -an

opt-in" ,referral device are sed less- oftenthen those using '"opt-out" devices. Further the
"opt-out" districts have -participation rates -that are comparable, to -those districts that have
mandatory arbitration prograhms. Te authors conclude that "opt-in" systems are used to such a
small extent that they have little or no effect on cost and delay reduction.

L ,7.5. Mediation:

Donna Stien.stra &cThomas.E. Willging, Alternatives to Litigation: DoV They Have a Place in the Fedral Cour&?, Fed. Jud. Center, 1995.

See complete annotation, above in the ADR section.

8. Differentiated Case Management:

L0, * Minnesota, Second Judicial District Court:

Thomas Mott, Reducing Delay and Trial Date Continuances, JUDGES'L, JOURNAL, Winter 1994, at 6.
;

This article, written by a judge from the Second Judicial District Court in Minnesota
and the Chairnman of the District's Case Fow Committee, reports on the DCM program
estalished, in that district. Prior to implementation of the civil and criminal DCM program,
the Second Judicial Distict had -the slowe st civil and criminal case systemin the state.
Within one year of inplementation of the criminal DCM program, the crimial system became
the fastest in the' sttate. The civil DCM program is comprised of four tracks. The "expedited
track" is' re'served fri' e, twoparty ,cases; cases are assigned a trial date within six months
of filing and discovery is Onducted in accordance to time frames. The "standard track" is
reserved for' cases that migh tak a ,bit -longer (medical malpractice, large contracts); cases are
assigneda joint dispositionconference within 245 days, a settlement conferencein the next
thrty day's, ahnd a't thirty days after tt A modified track for cases that may fall

L ' , ,between- the simnpli df exp eite'd .cases and the complexity of standard cases follows the
standard onebut is condensed'by onero'mnths. The "omplex track" accountig for -8 per

- cent of the entire caseloa d,, is reserved for cases assigned'to it by the Chief Judge, cases are
,, assined to a particulir iidge who-holds a'}se management conference and then orders an
appropie schedule of e+, bnts. Since implementation there has been a 59 per ct reduction in
pending civi cases, an ncrease frot'm 70per cent to 110 per cent in civil clearance rate, a 60 per

t cent reduction ,in civil disposition time,and a decr~ease hbto5 .per cent in the trialIcontinuances
granted due to judge .inav4ilability. Also, judicial, staff, and attorney satisfaction is high.
Pinally, $70,0 was saved in one year in juror fees.

L
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New Jersey, Superior Court in Camden County: .

Rudolph J. Rossetti, Special Civil Tracks, JUDGES' JOURNAL, Winter F
1994, at 34. L

This articlewritten by an sig erit judge for the Camden County Superior Court and
the director of its c-ivill<P d rentiated ,casemanagemet program, reports on the system used by
that codrt. Ituses. a Cmplex, Sta and , ited 'trackin addition to .specialty tracks
such as a6delaratrya judgm tt nd an a stos track. ' The prog wnas desgned with
the 'iidea. that diff,.e~r~ent types .of cases have feren tneeds ast discovery, ,preparaton .e,r
and udial involvement.,,, Under the plan, ar a ca is assined. to a tack, the lawyers are
sent an, assigmenkt scheduling notice whicha o ther hins, sts e date for termination
of discovery and e expected on I w te eis te resoltionmaybe entered 7
* , in'to. Attorneys work togeer w the court to ,composet,, che ig plan, er discovery
is completed, attorney reot oqh outast te redess for trial. The court te

schedule~ the cse !forADR~f or Ia Te, autho reommnd teuse of ,computers and staff
team es r hespnil o g tiin and maaigpriua a sige oi.Tepormwrs

W _ _~~~~~ =, orks, S0
the author pur4t bcause es are eatwith whe eyrerady, com cation between
lawyers and'the cort is improved, andcases go to'tialwnty ae callcedin. ,

9. Settlement:

Marc Galanter & Mia Cahill, "Most Cases Settle". Judicial Promotion
and Regulation o-f Settlnemnts, 46 STAN. L. ,REV. 1339 (1994).

Using data gathered inthe past by people such as Herbert Kritzer, Wayne Brazil and
Terence Dunworth, the authors of this article argue that settlement is not good or bad.per se.
Ther4efore, encouraging increased settLement.should not, in itself, be a goal of court reform.
-Rather, settlements should be-regulated.so as to encourage quality results in respect to things
' sach as disclosure of relevant facts, fair compensation andsaring of costs and burdens.
Importantly, the authors question the notion that judicial supervisionand the use of judicial
resource to encourageand promote setlement, while generally enjoyed, by attorneys, actually
reduces .co'st and .delay in .the courts. 'Several earlier 'tdes'cited by the authors found no such
relationship-one study .even foqud an inverse elationsip whereby judges with greater
involvement sawlfewer cases ter~miated.

10. Tort Reform:

Marc Galanter & .avid tuban, Poetic Justicei: Punitive Damages and L
-L-egal Puraism, 42 AM. U. L. REV. 1393 (1993).

.s article, the authors argue that while punitive ,damages should not be without
lim~its, they serve an mporita function and should terefore not be limited to some set
multiple ofcompensatory damages. Several emp'Ircal'studies of punitive damages are
- ,explica~ted to show that incidents of awarding punitive'damages are neither extreme nor
regular, For instance, a stuy from, te early 1980s found that of 23,129 cases seeking money
damages, only 4.5 per cent included p ive damges. Anoter study conducted by William
-Laandis and Richard osne'r found-that pun i-tive damages were awarded in only 2 per cent of 359
. .produt liability clases. > Yet another- study of product liability cases found that punitive F:
damages accounted for a mere 0.7'per cent o total payments made.
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Miichael Rustad & Thomas Koenig, The Historical Continuity of
Punitive Damages Awards: Reforming the Tort Reformers, 42 AM. U.
-.L. RV 1269 (1993).

The -authors challenge the notion put forth by, among othersfomerVice- President
,Dan Quayle, that the award'of punitive damages against product manufacturers in tort cases is
-harmful to. U.S. busesses and -should therefore by limited. The authors contend that there is
noemprical ,evidence supporting such an assertion. Rather, punitiveudamages serve the
-inpoirtant funictions of prevention, punishm ent, and providing remedy for harm caused by
domiinant powers .(such ascorporations) against ordinary citizens, The article reports on
empirical studies whic&h show that :punitive damages in product liability cases are neither
extreme nor reguiarly awarded. One study found that punitive daages were awarded in only,
' of 967 such cases. The 'autors' own stdy found that punitive damages were awarded in only
355 cases nationwide over a twienty-five -year period. Also, the ,authors cite studies which
show that he most extreme and regularly awarded punitive damages occur in~business/contract
lawsuits rather then in product liability cases.

Paul R. Suga-aG & Marc ¢. Perlinf, Proposed Changes to, Discovery
oiRules in Aid of "Tort Reform Has the Case Been Made?, 42 AM. U. L.

L REV. 1465 (1993).

See complete annotation above in the Discovery section.
L

11. Criminal Justice:

Planningfor the Future: Results of a 1992 Federal Judicial Center
Survey of Uited'States Judges, Fed. Jud. Center, 1994.

See complete annotation below in the Other Publications and Sources section.

J. William W S&cwarzer & Russell R. Wheeler, On the Federalization
of -the Administration oCivit and Jrintinal Justice, Fed. Jud. Center,

This booklet is useful in fram ing the debat¶ on the federalization of the judicial
system. It exaines Constitutional and policy argum nents regarding a limited role for federal

* . courts. 'Interesting statistical information ,infoxims the reader that from 1980 to 1992, criminal
case filings per judge increased fom fif ht toeit four per year, including a staggering
. crease in drug 'filigs from about 3,000 in 1980'to about 13,0 in 1992. Also, an FJ survey
, found thit 91.5 per cent of active distnct couirt judges' supported the notion of defining federal
court jurisdiction narrowly so as to prevent hearing "ordinary street crime" cases in federal
courts.

GaryR. ,Brown, Reforning Civil Fo ifeiture Law: The Case for an
Automatic Stay Provision, 67 ST. JO HN'S L. REV. 705 (1993).

This article calls for reform in the field of c vil forfeiture actions, which are one of the
fastest growing parts of the federal docket. The aut hor makes the case for an automatic stay of
forfeiture actions until he related criial procee g is resolved. By providing an automatic

L
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stay, time and resource consuming motion practices wwould be eliminated, the merits of the
forfeiture action will be determined i a fairer and more efficient manner, and the discovery
process for t criminal actionis protected from'he expansiveness of civil discovery.

12. Other Publications. Sources. and Articles:

'Aw ael V. BrkFederal Judicial seoad: A Five Year Review 1989- L
993, Administratve Office the S. t, (1994).

This~publication co mpiies statisticst on. case"loads and caseload colnposition in the U.S
District, Courts(civil andc, crin S t f Alsa S., B uptcy Courts.
There w 2 a26 perenrise in ivil casek rd ew 1989ad 1993,,,icluding a 9 percenr,
increase`'sice 199. +Terewere 230,597ciyi cass i oU.S istrict Courts in 1993. .

Me rdum f"t'o Jtlhn r n M , hs, Surve J
Concerning~ Voir 'Dire, (Set 6 9)(FdJu.Cne)L

This memorandum reports on a survey of 124 distc tjudges that measured thteir
methods' of cdu g thext f a icion in voir dire, and the
effects ,of Btson v. Kentucky,4 U.S. . Tesurvey d, ong otherigs, that most
judges conduct the entire examiation ndol a ow cunselt sbt questions to the judge
that counsel- <would: like to have apsked.Also, rst dJulgespent an average of one to two hours
questioning prospective Jurors, min 1977, ermostjudgesspe t ory thirtyrminutes to an
hour.

Memotrandum from Elizabeth C. Wiggins & Melissa J. Pecherski,
Protective Order Activity an Three ral Judicial Districts Intenm
Report to the Advisory Committee on Civil Rules, (Oct. 14, 1994) (Fed.
Jud. Center).

This piece summarizes work in progress -that the FJC is conducting on protective orders
as part of "a larger piece on protective orders, confidential-settlement agreements and other
'sealed court records. The study covers Distric'tof Columbia civil cases filed in 1990-92 and
Eastern District of Michigan'and Eastern District of 1ennsylvania civil cases filed in '1991-92. 2
The interim report presents nine findings -hat are supported by numerous statistical figures and
tables. An earlier'memora ndunm froim th authors(dated June 20, 1994) gives a preliminary
introduction to the study and to findings made from District, of Colu mbia cases.

Memo randum from T Wiilging et aL, Preliminary Empirical Data
on Class Action,'Activiy the Etern, District oPennsylvania and
.' the, ,Northier Distrct of California in ,Cses Closed Between July 1, 1992
and June 30, 1994 (Aprl 1,1995) (Fed. Jud.&Center). ,J

This piece summarizes workin progress that the FJC is conducting on class action cases L
into ifede judicial districts. In reference to cost and delay issues, the authors found that
ertified class actions tend to be pen oneand-, result inmore activity then non-certified class
^ action 'cases. ln N.D.'of CaI. for instance, certified class-actions lasted five times as long as

non-certified cases. Howevfer, ceried'cass actins wete'far more likely to settle then non- J
'ertifed'c~la"s 'actions. The authors ,'atached a piece specificaly on securities class

actions--a -category which they -found acuned' fr he greatest number of class action cases. 2
certified class alsQ~~~~~~~~~~~~~~~~~E



r
Planning for thee Future: Rsults oa 1992 Federal Judicial Center
Surve of United States Judges, Fed. Jud. Center, 1994.

L This is a collection of tables of statistics gathered from a 1992 survey of 1,489 judges. It
covers a dbro~ad rnge .of topics including the nahie and severity of the-problems in federal
courts,' structure of the federal c , ju isdiction issues, resource issues, administration,

,~ ' ' ' discovery, the jury, -crimi sancion, deciding appeals, counsel, and dispute resolution
methods. Although particularly terest figfures~will be noted in this annotation, any
summary of te statistics in thispublication would be incomplete -and, it should' therefore be

L perused by the urious reader herself or himself.
The volume of criminal cases was noted as a grave problem in the federal courts by a

greater percentage of circuit judges then any oer listed'-probblem. District judges felt tat the
delay in filling judicial vacancies is a grave problem.

'Regarding, discovery, e suggestion fort'improvement'that received te greatest
suppol *mong circuit judges wasto elimintate local variation in discovery rules. Distr judges
felt sgly that discovey could be imp by requiring automatic, early, ad full
4*iccosure to prosecutors in crminal cases.

,Regarding criminal sanctions, both circuit judges and district judgeswere strongly
opposed to mandatory sentencing guidelines.

L. Regarding ADR, 'a 'peponderance of circuit and district judges felt that the federal
courts sh'kuild`a8ssist thoise ,resolvig thei di'sputes bywhatever means is best shited to e case.
However, veiy tfew 'crui't judges -feltthit thiere is a need for ADR in her or his court.
Consider more district judges -felt such a need.

L .

r

L

L

L

26



13. Index by Author's Last Name J

Baker, Thomas E:
Proposed Intramural Reforms:
What the U.S. Courts of Appeals'Migtdo to Help Themselves . ................... 16

Baker, s E. &'Denis J. Hauptly.
'Taking Another Measure of the Crisis in Volume" inte U.S. Courts Lof Appeas . ......... 16

Beckner, R Bruce:
Advance Sheet: ,How Much is that Lawyer in the Window .................... ;..15 K

Bernstein, Lisa:
Un*rstandintg the Limits of Court-Connected ADR- K
A &itique of Federal Court-AnnexedArbitratipn Programs....................... 18

Berteisman, i 0.:
e 199,4 nnual Meeting of the Association dofAmerican Law Schools: '

C nging the Ru'les of Pretrial Fact Disclosure ............................... l

Biden, Joseph R., Jr.:
Congress, and the Courts: Our Mutual

Obligation...... ............. .......... 8

Bone, Robert G.:
The Empirical Turn in Procedural Rule Making: Comment on Walker (1) ..................................... 3

Bork, Michael V.:
Federal Judicial Caseload: A Five Year Review 1989-

1993 ........................ 25

Brown, Gary R.:
Reforming Civil Forfeiture Law: The Casefor an Automatic Stay Provision ............ 24................. 24

Burbank, Stephen B.:
Ignorance and Procedural Law Reform: A Callfor a Moratorium ..................................... 4

Cahill, Mia:
See Galanter, Marc & Mia Cahill

Cassens Moss, Debra:
Reformers Tout ADR Programs:
in a cauldron offederal civil justice experiments, some rise to the top..4.......................1.......... ,8

Cavanagh, Edward D.:
The Civil Justice Reform Act of 1990
and the 1993 Amendments to the Federal Rules of Civil Procedure:
-Can Systemic Ills Afflicting the Federal Courts be Remedied by Local Rules? ................................. 4

Chesebro, Kenneth J.:
Galileo's Retort: Peter Huber's Junk Scholarship.. .............. 17 K

Cooter, Robert D. & Daniel L. Rubinfeld:

27



L11 An, Economic Model of Legal Discovery..............................................................................11

Crupi, Karen M.:
See McLaughlin, Joseph T. & Karen M. Crupi

Dayton, Kim:
a, Judicial Vacancies and Delay in the Federal Courts. An Empirical Evaluation ............ 4

DeNatale, Richard:
L See Larrabee, Matthew L. & Richard DeNatale

Dessem, R. Lawrence:
Judicial Reporting Under the Civil Justice Reform Act: Look, Mom, No

Cases! ............8

Dessem, R. Lawrence:L The Role of the Federal Magistrate Judge in Civil Justice Reform ................... .............. 9

Dunworth, Terence & James S. Kakalik:V Preliminary Observations on Implementation of the
Pilot Program of the Civil Justice Refom Act of 1990 ............................. 6

Eisele, Judge G. Thomas:
LJ , Differing Visions--Differing Values:

A Comment an Judge Parker's Reformation Modelfor Federal District Courts ......................... 5,20

L Federal Judicial Center:
Planningfor the Future:
Results of a 1992 Federal Judicial Center Survey of United States Judges ... ............. 12, 18,24, 26

Folberg, H. Jay:
See Rosenberg, Joshua D. & H. Jay Folberg

V Galanter, Marc & Mia Cahill:
"Most Cases Settle": Judicial Promotion and Regulation of Settlements ............... 23

L Galanter, Marc & David Luban:
Poetic Justice: Punitive Damages and Legal Pluralism .......................... 23

C ,Geyh, Charles Gardner:
Adverse Publicity as a Means of Reducing Judicial Decision-Making Delay:
Periodic Disclosure of Pending Motions, Bench Trials, and Cases Under the

, Civil Justice Reform Act....................................................................................8

Grubbs, Shelby R.:
A Brief Survey of Court Annexedl. ADR.......................................................... ...................... 20

Hagin, Leslie J..
See Parker, Judge Robert M. & Leslie J. Hagn

L
Harkins, P.N., III:

C SSignificant Changes in Practice and Procedure..................................................................1......12

28



L*

Hauptly, Denis J.
See Baker, Thomas E. & Denis J. Hauptly

Hess, Gerald F.:
Rule 11 Practice in Federal and State Court: An Empirical, Comparative Study .......... 10

Ide, William R., m Li
ADR: A Giant Step Toward the Future................................................................................ 19

Johnson, Molly: J
See Shapard, John & Molly Johnson

Johnston, Patrick: C

Civil Justice Reform: Juggling Between Politics and Perfection ...................... 3

Kakalik, James S.:
See Dunworth, Terence & James S. Kakalik LJ

Katz, Lucy V.:
Compulsory Alternative Dispute Resolution and Voluntarism: F
Two-Headed Monster or Two Sides of the

Coin'.......................................................1........9...........19 771

Kerekes, Robert J.: L
The Crisis of Congested Courts: One Potential Solution.... .......................... 3

Koenig, Thomas:
See Rustad, Michael & Thomas Koenig

Krafka, Carol: K
See Rauma, David & Carol Krafka

Kritzer, Herbert M. & Frances Kahn Zemans: K
Local Legal Culture and Control of Litigation ................................ 10 l

Krystek, Dennis J.: C
Discovery versus Delay in Civil District Court, A Cross-Sectional
Pilot -Study of Civil District Court Reveals No Significant Correlation ..................... 14

Lambros, Thomas D.: L
The Summary Jury Trial: An Effective Aid to Settlement. .......... 21

Larrabee, Matthew L. & Richard DeNatale:
The Abridged Private Jury Trial....................................................................................................... 19

Lepp, Gerald P.-
Court Annexed Mediation and Early Neutral Evaluation-Eastern District of New York . 20 L

Levin, A. Leo:
Beyond Techniques of Case Management: The Challenge' of the Civil Justice Reform Act ..... 4 L

Longan, Patrick E.:
The Shot Clock Comes to Trial: Time Limitsfor Federal Civil Trials .................. 11

29



Luban, David:
See Galanter, Marc & David Luban

L

L

L

A:~~~~~~~~~~~~~~3
L

30



f7l

Maggs, Gregory E. & Michael D. Weiss:
Progress on Attorney's Fees: Expanding the "Loser Pays" Rule in Texas ............................ 15

Marcus, Richard L.:
Of Babies and Bathwater:, The Prospectsfor Procedural Progress ......................... ,

10

McLaughlin, Joseph T. & Karen M. Crupi:
Alternatit'e Dispiute Resolution.....................................1..... 9,21(2)

Mott, Thomas:
Reducing Delay and Trial Date Continuances.................................. 22

Mullenix, Linda S.:
Discovery in Disarray: The Pervasive Myth K
of Pervasive Discovery Abuse and the Cqnsequencesfor Unfounded Rulemaking .......... 12

Myers, Hon. Robert D.:
MAD Track: An Experiment in

Terror............................................................................. ......... 14

Parker, Judge Robert M. & Leslie J. Hagin:
"ADR" Techniques in the Reformation Model of Civil Dispute Resolution ........... 20,21

Pecherski, Melissa J.-
See Wiggins, Elizabeth C. & Melissa J. Pecherski

Perlin, Marc G.:
See Sugarman, Paul R. & Marc G. Perlin

Rauma, David & Carol Krafka: K
Voluntary Arbitration in Eight Federal District Courts: An Evaluation ............... 22

Rehnquist, Chief Justice William H.:
1993 Year-End Report on the Federal Judiciary..............................................................................9

Robel, Lauren:
Fractured Procedure: The Civil justice Reform Act of 1990 ....................................... 16

Robel, Lauren K.:
Grass Roots Procedure. Local Advisory Groups and the Civil Justice Reform Act of 1990............ 6

Robel, Lauren K.:
Mandatory Disclosure and Local Abrogation in Search of a Theoryfor Optional Rules ...... 12

Rosenberg, Joshua D. & H. Jay Folberg:
Alternative Dispute Resolution: An Empirical Analysis ...................................... 18

Rosetti, Rudolph J.:
Special Civil Tracks................................................................................................................. 23

Rubinfeld, Daniel L.: [1
See Cooter, Robert D. & Daniel L. Rubinfeld

31



L Rustad, Michael & Thomas KoenigD
The Historical Continuity of Punitive Damages Awards: Reforming the Tort Riqormers ............ 24

Scheiber, Harry N.:
Innovation, Resistance, and Change:
A History of Judicial Reform and the Califfornia Courts, 1960-1 990.................. 11

Schwarzer, J. William W. & Russell R. Wheeler:
On the Federalization of the Administration of Civil and Criminal Justice .............. 24

Seigel, Michael L.:
L Pragmatism Applied: Imagining a Solution to the Problem of Court Congestion .......... 18

Shapard, John & Molly Johnson:
L Survey Concerning Voir Dire.. I .......................................... 25

Shartel, J. Stratton:
A Judicial System in Crisis? Getting Behind the Numbers..........................................................5

Sherman, Edward F.:
A Process Model and Agendafor Civil Justice Reorms in the States..............................................9

L
Shields, Anne Y.:

/t .................The Utility of Disclosure as a Reform to the Pretrial Discovery Process ................ 13

Stienstra, Donna:
Implementation of Disclosure inFederal District Courts, with Specific Attention to
Courts' Responses to Selected Amendments to Federal Rule of Civil Procedure 26................. 13

Stienstra, Donna & Thomas E. Willging:
Alternatives to Litigation: Do They Have a Place in the Federal Courts?.. . .......... 17,22

Sugarman, Paul R. & Marc G. Perlin:
Proposed Changes to Discovery Rules in Aid of "Tort Reform":

L 4 Has the Case Been Made?.........................................................................................................14,
24

-The Third Branch:
Civil Justice Reform Act Report Subnnitted to Congress................................................................6

Tobias, Carl:
L SilvSilver Linings in Federal Civil Justice Reform...........................................................................7(2)

Tobias, Carl:K IImproving the 1988 and 1990 Judicial Improvements Acts ....................... .7

Tobias, Carl:
A Progress Report on Automatic Disclosure in the Federal Districts....................................... 13

Vargo, John F.:
The American Rule on Attorney Fee Allocation:- The Injured Person's Access to Justice ..... 15

Walker, Lauens:
Avoiding Surprisefrom Federal Civil Rule Making: The Role of Economic Analysis ...................... 3

32



LI

Weinstein, judge Jack B.: K
Procedural Reforms as a Surrogatefor'Substantive Law Revision..................................................5

Weiss, Michael D.: .
See Maggs, Gregory E. & Michael D. Weiss

Wheeler, Russell R.:
See Schwarzer, J. William W. & Russell R. Wheeler:

Wiggins, Elizabeth C, & Melissa J. Pecherski:
Proective Order Activity in Three Federal Judicial Districts
Interim Report to the Advisory Committee on Civil

Rules .......................... 25 K
Willging, Thomas:

Preliminary Empirical Dataon Class Action Activity in the
Eastern District of Pennsylvania and the Northern District of
California in Cases Closed Between July 1, 1992 and June 30,1994 .................... 25L

See Stienstra, Donna & Thomas E. Wiliging

Yeazell, Stephen C.:
The Misunderstood Consequences of Modern Civil

Process...........................1..............6................... 6

Zemans, Frances Kahn:
See Kritzer, Herbert M. & Frances Kahn Zemans

L.

I -~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~

l

33


